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The case of Fowler v. The Bowery Sav- 
ings Bank, decided by the court of appeals 
of New York, found herein, lays down a doc- 
trine that will interest all bankers. ‘The sav- 
ings bank had paid money on deposit to a 
person not legally entitled thereto, after no- 
tice and demand from the party who had 
the right to receive it. 

Under these circumstances the bank, of 
course, would not have been protected by the 
payment, and would have been liable for the 


amount in a suit by the one to whom the de-_ 


posit rightfully belonged. The latter, how- 
ever, instead of suing the bank in the first in- 
stance, brought an action against the party 
who received the money, and recovered 
judgment. Afterwards, failing to collect any- 
thing on the judgment, he sued the bank to 
recover the deposit. ‘Ihe court of appeals 
holds. that while, after the payment, there 
were two remedies open to the plaintiff, one 
against the bank, and the other against the 
party who received’ the’ money, he was not 
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entitled to both, and by suing the recipient 
of the money, he adopted and ratified the 
act of the bank in making the payment to 
him, and thereby discharged it from liability. 
In rendering its decision the court treats the 
money held by the bank as a general deposit, 
and draws a distinction between that case 
and one where the bank holds the money as 
a trust fund on special deposit. In the latter 
case it holds that the owner, by proceeding 
against the person receiving the money, will 
not lose his remedy against the bank. 

A difference of opinion existed among the 
members of the court when the question was 
first presented, as to the correctness of the 
conclusion, but after an extended examina- 
tion of the authorities, all concurred in the 
result with the exception of Chief Judge 
Ruger, who dissented. 

The court announced the rule that the re- 
lation between a savings bank and its depos- 
itor is that of debtor and creditor, and the 
decision made would apply with equal force 
to the case of any bank paying out money on 
deposit under such circumstances, whether a 
bank of savings or one of discount and de- 
posit. 

We publish in this number the decision of 
the English court of appeal in Vag/iano v: 
The Bank of England, of which we gave a 
statement of facts and synopsis of the decis- 
ion in the last JouRNAL. ‘The case was one 
between bank and depositor to determine 
who should lose £71,500 paid by the bank 
over the counter from the funds of the de- 
positor on certain bills of exchange ac- 
cepted by him, payable at the bank. 

‘The drafts had been forged by a confiden- 
tial clerk of the depositor, who, after obtain- 
ing the acceptance of his employer thereon, 
forged the indorsements and obtained the 
money from the bank. A decision was ren- 
dered by the Queen’s Bench division of the 
high court of justice in January last ad: 
verse to the bank, and the latter took the case 
to the court of appeal for review. The lat- 
ter court dismiss the appeal, five of the six 
judges being of the opinion that the bank 
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was rightly chargeable with the loss, while one 
of the justices thought the judgment should 
be for the bank. 

The facts are fully set forth in the report 
of the case published herein, and in a note 
we point out the grounds upon which the 
majority of the court base their decision, as 
well as the reasons advanced by the dissent- 
ing justice that the bank was not responsible 
for the payment. 

Temple v. Baker, published in this num- 
ber, contains an interesting discussion by the 
supreme court of Pennsylvania as to the 
meaning of the words “credit the drawer,” 
subscribed on the face of a promissory note 
by a party other than the maker, who also 


‘indorses his name on the back of the note 


before delivery to the payees. 

In that case the action was by the payees, 
who were the owners, against such party, and 
a preliminary question discussed was his 
liability to the payees by reason of his blank 
indorsement on the back of the note before 
delivery to them. 

‘There is a wide difference in the decisions 
of many states as to the character of liability 
which a party so indorsing assumes. In some 
states he is liable as a joint maker ; in others, 
as a surety or guarantor ; and in still others, 
as second indorser. ‘The supreme court of 
Pennsylvania holds such a party to be a 
second indorser and that parol evidence can- 
not be admitted to show a different liability. 
The payees in the present case, being 
first indorsers, are therefore held to 
have no remedy against such party upon his 
indorsement. 

This preliminary question disposed of, the 
court proceeds to a discussion of the main 
point in the case, viz., whether the defendant 
was liable by signing the words “credit the 
drawer,” upon the face of the note. ‘This 
question, the court says, has not been de- 
cided in Pennsylvania, and “like all ques- 
tions affecting the liability of parties to ne- 
gotiable paper, it is important and should be 
fully considered.” 

In the lower court the phrase in question 
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had been construed to be a statement that 
the signer, having indorsed the note for the 
accommodation of the maker, thereby author- 
ized the person giving value for it to give 
credit to the maker, and was held to render 
the party signing liable on the note upon the 
maker's default. 

The supreme court disagrees with this 
view, and holds that the words stated are 
simply a direction that the maker is to be 
treated as the owner to whom the proceeds 
are to be paid or credited, instead of the 
party signing ; that they imply no declara- 
tion that the maker is worthy of credit, and 
create no responsibility for his failure to 
meet his engagement. 


Under this view, no liability attached to 
the defendant upon the note in the hands of 
the payees, either by reason of his signature 
to the words on the face, or because of his 
indorsement upon the back before delivery to 
them. 

‘The practice of writing the words “credit 
the drawer” upon the face of promissory 
notes, seems to be more in vogue in Pennsyi- 
vania than elsewhere. As is shown by the 
decision stated, it occurs in the case of ac- 
commodation notes, where the parties signing 
or indorsing for accommodation would ap- 
pear, from the note itself, to be the parties 
entitled to the proceeds, and to negative this 
presumption, such a direction is subscribed 
by them that the maker is the one to be paid, 
or credited with, the proceeds. ‘This view 
is further borne out by an earlier case in 
Pennsylvania, Steckel v. Steckel, 28 Pa. St., 
233, where the payees in a note, besides in- 
dorsing it, had also subscribed the words, 
“credit the drawer,” upon the face, and the 
court said : 


“ Where the payees give the usual direction 
in accommodation notes at the foot of the 
note, ‘credit the drawer,’ and the note is af- 
terwards discounted in bank, or found in the 
possession of any person not a party to the 
original transaction, the presumption is that 
the holder is a holder for value, and that the 
drawer received the proceeds according to 
the direction so given.” 

From these cases it is to be inferred that 
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the commercial understanding of the phrase 
is that it imports simply a direction by the 
party signing for accommodation to the pur- 
chaser, to pay or credit the proceeds to the 
drawer or maker, rather than an od/igation 
that the maker is of good credit and that the 
signer will be answerable for his default. But, 
even were the understanding among banks 
and business men different, the supreme court 
has so settled its meaning and declared that 
parol evidence cannot be introduced to 
change it. 


‘THE LAW OF ‘TENDER. 


Nature.— Tender is defined by Bouvier as 
“an offer to deliver something in pursuance 
of some contract or obligation, under such 
circumstances as to require no further act 
from the party making it to complete the 
transfer.” ‘lo constitute a valid legal tender 
of money there must be an actual, absolute, 
unconditional offer of the sum due at the 
right time and place, and to the proper per- 
son, unless the actual production of the money 
is waived or dispensed with by a refusal by 
the person to whom it is made to accept the 
same, or by some act equivalent thereto." 
‘The principle of a plea of tender is that the 
debtor has always been ready to pay or per- 
form upon being requested to do so, and on 
a certain occasion offered to do so.* ‘This 
allegation may be negatived by showing that 
on a prior or subsequent occasion the cred» 
tor demanded the identical sum from the 
debtor which was refused. ‘The law con- 
siders a party who has entered intoa contract 
to pay money or deliver goods as having sub- 
stantially performed it when he has tendered 
the money or goods to the party to whom 
the delivery or payment was to be made, pro- 
vided only that the tender has been made 
under such circumstances that the party to 
whom it is made has a reasonable opportunity 





1 Post v. Springstead, 49 Mich., 90; Bokeman v. Pooler, 
a5 Wend., 637; Wagendlast v. McKean, 2 Grant (Pa.), 393 
{must be made in good faith); Fisk v. Holden, 17 Tex., 408. 

2 Hesketh vy. Fancett, 11 Mees & W., 356; S. C., 2 Dow, 
&N. S.), 829. 

3 Fuller v. Pelton, 16 Ohio, 455; Raymond v. Bearard, i2 
Juhn., 274; Lanier v. Trigg, 6S. M. & M.. 641; Beasason v. 
Shirley, 9 Sm. & M., 450: see Ava ner v. Steck, 10 Wall., rr. 


LAW JOURNAL. 169 
to examine the goods or money tendered in 
order to ascertain that it is really what it 
purports to be. A mere willingness to pay’ 
does not constitute a tender.® 

When Necessary.—Generally it is the duty 
of a debtor to seek his creditor and tender to 
him the amount due, and this duty is ex- 
cused only by some act or declaration of the 
creditor or by the circumstances of the case.* 

By Whom Made.—A valid tender can be 
made only by a debtor or by his legal represent- 
ative. It cannot be made by a stranger.™ 
Want of authority on the part of an agent 
to make a tender must be raised at the time 
the tender is offered.* If an agent exceeds 
his authority and offers a sum greater than 
has been furnished himy the tender is never- 
theless good.* A tender made by one of 
three agents appointed to jointly make a 
tender is good.” A tender by one partner is 
a tender by the firm." 

To Whom Made.—YTo constitute a valid 
tender it must be made to'the creditor him- 
self or to some one authorized to receive it 
on his behalf." A tender may be made to an 
attorney with whom a debt has been left for 
collection, even though he denies his author- 
aty to receive it." When an attorney has 
written a letter demanding payment at his office 
a tender to a clerk in charge of the office 


4 Startlup v. MacDonald, 6 Mar & Br., 593. 

5 Steelow Briggs, 22 Il., 643. 

6 Sittell v. Nichols, Hard., Ky., 66. 

7 McDougall v. Dougherty, 11 Ga., 570; Cropp v. Ham- 
bleton, Cro., Eliz., 48; Watkins v. Ashbrook, Cro., Eliz., 
132; Harris v. Jex, 66 Barb., 232; S.C., 55 N. Y., 421; see 
Harding v. Davis, 2 Car. and P.,79;. Town v. Trow, 24 
Pick., 168; Keystone Lumber & Salt Mfg. Company v. — 
kinson, Mich., 37 N. W. Rep., 198. 

8 Lampiey v. Weed, 27 Ala , 621. 

9 Read v. Golding, 2 Maul. & Scho. , 86. 

10 St. Paul Division v. Brown, 11 Minn., 356. 

11 Douglass v. Patrick, 3 T. R., 683. 

12 Goodland v. Berwith, 1 Camp., 477; Airton v. Branth 
wait, 1 Mees. and W., 310; Grussy v. Schneider, 50 How. 
Pr., 134; Harnley v. Cramer, 12 How., 490; King v. Finck, 
60 Ind., 420; Fletcher v. Dougherty, 13 Neb., 224. To an 
agent: Smith v. Goodwin, 4 Barn and Ad., 413; Conrod vy. 
Trustees, Wis., 35 N. W. R., 24; see Lichrant v. Myron 
Lodge, 6: Ul, 81. 
~ 123 Crozier v. Pilling, 4 Barn & Cress., 26; ¥ackson v. 
Crofts, 18 John., 110; Billiot v. Robinson, 13 La An., 529; 
Contra: Thurston v. Claisdell,8 N. H., 367; tender to at- 
torney before suit unavailing. 

- 24 Billiot v. Robinson, 13 La. An., 529; Mclniff’ v. Whee~ 
deck, « Gray, 600. 
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is good; but not when payment was 
required to be made to the attorney person- 
ally.* A tender made to the assignee of a 
debt is good;" so to one of two partners 
where the matter relates to partnership mat- 
ter." Money due several persons jointly may 
be tendered to either, but it must be pleaded 
as tendered to all.” A tender to a merchant's 
clerk at the store where goods were purchased 
is good, although the claim had been left with 
an attorney for collection.” So to an exe- 
cutor, before probating a will, if he after- 
wards probates it ;*' but not if made by one 
defendant to plaintiff's executor while in an- 
other state and before he had acted or quali- 
fied. ‘Tender to a third person to whom 
the debtor was referred by an authorized 
agent is good.* But a good tender cannot be 
made to a sub-agent of the creditor unless 
his authority to receive money be shown.” 
Where the creditor's son was sent to demand 
a specific sum, a tender of a less amount is 
of no avail. Money due a cestui gue trust 
should be tendered the trustee.” 

When Made.—At common law a tender 
must be made on the day on whichthe money 
is due, if the time is fixed by the contract, 
and a tender made at any other time is bad.” 





1s Wilmot v. Smith, 3 Car., P., 453; Oatman v, Walker, 
33 Me., 67. 

16 Watson v. Hetherington, 1 Car. & Kir., 36; see Moffatt 
v. Parsons, 5 Taunt., 307. 

17 Goodland v. Blewith, 1 Camp., 477. 

18 Prescott v. Everts, 4 Wis., 314; Carman v. Pultz, 21 
N. Y., 547. 

19 Douglass v. Patrick, 3 Term., 683; Oatman v. Waker, 
33 Me., 67; Dawson v. Ewing, Serg. & R., 371 ; Carman v. 
Pultz,2N. Y., 547. 

20 Hoyt v. Byrnes, 11 Me., 475. 

at Chitty on Conts., oth, 1188. 

22 Todd v. Parker, 1 N.J. L., 45. 

23 Hoyt v. Hall, 3 Bosw., 42; see Hayward v. Munger, 
14 Ia., 316. 

24 Hargous v. Saken, 3 Sandf., 213. 

25 Cipman v. Bates, 5 Vt., 143. 

26 Chatoon v. Hollenbock, 16 Serg. & R., 425. 

27 Dixon v. Clark, 5C. P., 365; Powe v. Poine, 42 Ala., 
113; Zoulman v. Logan, 42 Ala., 127; Rudolph v. Wagner, 
36 Ala., 698; Day v. Lafferty, 4 Ark., 450; Duckham v. 
Smith, 5 Monr. (Ky.), 372; Vance v. Blair, 18 Ohio, 532 ; see 
Morton v. Wells, 1 Tylor (Vt.), 382; Kendall v. Talbot, 1 A. 
K., Marsh (Ky.), 321. Good though made after day of pay- 
ment: 7racy v. Strong, 2 Conn., 659; must include inte- 
rest; Emerson v. White, 10 Gray, 351; Retan v. Drew, 19 
Wend., 304; Hamar v. Dimmick, 11 I04,, 105; and costs; 
Burt v. Dodge, 13 Ohio, 131; McDowell v. Gloss, 4 Watt 
(Pa), 389; including fee of witness ; Smith v. Wilbur, 35 Vt., 
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A tender of money before due is of no 
avail, unless the debt does not draw inter- 
est,” or is due on or before a certain specified 
date.” ‘lender must be made before an ac- 
tion is actually commenced." ‘The cases 
seem to be,” said Parker, C. J.,™ “that after a 
contract is broken a tender cannot be effect- 
ual to bar an action for damages.” A dis- 
tinction which seems to prevail isthat “Where 
a thing is to be done anywhere a tender at a 
convenient time before midnight is sufficient ; 
where a thing is to be done at a particular 
place, and where the law implies a duty on 
the party to whom the thing is to be done 
to attend, that attendance is to be by day- 
light and a convenient time before sun- 
set. 


Where Made.—When the place at which 
money is to be paid isfixed by the contract, a 
good tender can be made there only ; when 
no place of performance is stated, a tender 
to the proper person is sufficient.* In the 
case of a bill or note tender may be made at 
the residence of the maker or drawer.* It is 
the duty of a debtor to seek his creditor,” 
but he is not obliged to go out of the state 


28 Tilton v. Britton, 4 Halst. (N. Y.), 120; Saunders v. 
Frost, 5 Pick., 267; Mitchell v. Cook, 29 Barb., 243; but see 
Brent v. Fennee, 4 Ark., 160. 

29 McHard v. Whitcroft, 3 Harr. & McH., 8s. 

30 Liftley v. Mills, 4 Term., 170; Starlup v. McDonald, 
6 Man. & Gr., 593, S. C., 46 Eng. Com. L., 623. 

31 Hull v. Peters, 7 Barb., 33: ; Randall v. Bacon, 49 Vt., 
20, 24 Am. R., 100; Axnight v. Beech,7 Abb. (N. C.) Br., 
241; Briggs v. Colvery, 8 Term., 629; Raines v. Yomes, 4 
Humph. (Tenn.), 490; see Maynard v. Hunt, 5 Pick., 240. 

32 Suffolk Bank v. Worcester Bank, 5 Pick., 108. 

33 City Bank v. Cuilen, 3 Pick., 418, note 1; Frasier v. 
Cushman, 12 Miss., 277; changed by statutes, Rev. St. C., 
100, § 14. 

34 Baron Parke in Star/up v. MacDonald, 6 M. & Gr., 593, 
see McCartey v. Gokey,31 Ta., 505. Equity cannot vary the 
terms of a contract by an extension of the time for a tender, 
unless on the ground of fraud or mistake: Stee/e v. Bond, 
32 Minn., 14. Time of tender of personal property, see 
Bates v. Bates, Walk (Miss.), 401; S. C., 12 Am. Dec., 573; 
575, note. Where one to whom a tender of chattels is to be 
made is absent it must be made on the latest convenient 
hour of the day named: Duckham v. Smith, 5 T. B. Mon., 
372; Kendal v. Talbot, 1 A, K., Marsh, 321; but see Sweet 
v. Harding, 19 Vt., 587. 

35 Singerland v. Morse, 8 John., 474; Bates v. Bates, Walk. 
(Miss), 401 ; Smith v. Smith, 25 Wend., 405. Party to whom 
tender is tobe made need not be present at the place of 
tender: ¥udd v. Ensign, 6 Barb., 258. 

36 Collins v. Tabatier, 19 La. An., 299. 

37 Little v. Nichols, Hard (Ky.), 71. 
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to make a tender.* Where no place is de 
signed for the payment of rent, a tender on 
the land is sufficient. 

The Mode of Making Tender.—At common 
law a tender must be made in the current 
coin of the realm or in foreign money legally 
made current.“ A debt payable in money 
can be legally tendered in money only, and 
in such funds as the creditor has a legal right 
to demand.“ Hence, a creditor is not bound 
to accept a tender of money which he knows 
the debtor has embezzled.“ ‘The burden is 
upon the debtor to show that he has com- 
plied with all the formalities and require- 
ments of the law, before he can avail himself 
of the defense of tender. 

Jn What Money.—Article 1, § 10 of the 
Constitution of the United States provides 
that state laws shall make only gold and 
silver coin a legal tender in payment of 
debts.“ ‘The early acts of Congress made 


gold and silver only legal tender, but the 
power of Congress on this subject is practi- 


cally unlimited.” 


38 Adlhouse v. Ramsey, 6 Whart. (Pa.), 331; see Smith v. 
Smith, 25 Wend., 405; Smith v. Smith, 2 Hill, 351 ; Howard 
v. Holbrook, 9 Bosw., 237; Tasker v. Bartlett, 5 Cush., 359; 
Houbie v. Volkening, 49 How. Pr., 169; Holmes v. Holmes, 
12 Barb., 137; S. C.. N. Y., 525; Watson v. Sawyer, 54 
Miss., 64; Gill v. Bradley, 2 Minn., 15; Thomes v. Mathis, 
92 Ind., 560; 7rimdell v. Williamson, 49 Ala., 525; Barton 
v. McKelvey, 22 N. J. L., 165. 

39 Waker v. Dewey, 16 John., 222; see Hunter v. LeCoste, 
6 Caw., 728. 

40 Wall's Case, 5 Co., 114; case of mixed money, Davy 
(Ir.), 18. 

41 Durham v. Roberts, 33 Ga., 123; Dubuque v. Miller, 
rt Ia., 583; Sharp v. Fones, 18 Ind., 314. 

42 Reed v. Bank of Newburgh, 6 Page, 337. 

43 See: Waits, L. & Pr., 1046. 

44 See Bush v. Shipman, 5 Ull., 186. A state law making 
bank notes receivable in payment of an execution, or on re- 
deeming land sold under execution is void: Lowry v. 
McGhee and Gery (Tenn.), 242. . 

Lawful money of the United States is lawful money of any 
State or territory : Cocke v. Kendall, Hempst., 236. Early 
tender laws: Craer v. Yates, 2 Has. G., 322. See also Mc- 
Master, History of the U. S., vol. 1, Pp. 504. 

45 Wilson v. Morgan, 30 How. (N. Y.), 386. See Strong 
v. Farmers’ Bank, 1 Miss., 360. 

46 “Congress has never hesitated to enact what should 
be a legal teader in payment of debts. The right thus to en- 
act has been assumed in twenty-four statutes, passed in the 
presidencies of Washington, Jefferson, Madison, Monroe, 
Jackson, Tyler, Polk, Fillmore, Pierce, Lincoln and John- 
son.” Argument of Attorney-General in the Legal Tender 
Cases : 12 Wall, 518, 519. Afoney is a generic term, and em- 
braces every description of coin or bank note recognized by 
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In Bank Bills.--Strictly speaking, only 
gold and silver or a medium made legal by 
act of Congress is a legal tender.” Bank 
bills are not a lawful tender in fulfillment of a 
contract made payable in money.* A tender 
cannot be made in cents.” But a creditor 
may waive his rights by not insisting on them, 
and a tender in solvent, current bank bills to 
which the creditor does not object on that 
ground has been held sufficient. So under 
the same circumstances a bank check is a 
good tender.’ A national bank is not bound 
to receive its own notes in the course of its 
regular business, as they are not a legal ten- 
der.™ 


Depreciated and Uncurrent Money.— Bank 
notes not current are not a legal tender, al- 


though: not objected to. ‘The doctrine that 
such bills are a good tender unless objected 





common consent as a representative of value in effecting ex- 
changes of property or payment of debts: Large v. Kohne, 
1 McCord (S. C.), 115. “ Currency,” where bank notes are 
the only currency, does not mean money, J/cCohn v. Ford, 
37 B. Mon., 166. Treasury notes are neither “ money” nor 
“cash”: Foguet v. Hoadley, 3 Conn., 534. A bond payable 
in “lawful currency of Pennsylvania’ means money issued 
by Congress: Wharton v. Morris, 1 Dall., 124. 

47 Thorndike v. United States. 

48 Donaldson v. Benton, 4 Dev. and B. L., 435; Younes v. 
Mullinix,25 1a.,198; Riley v. Sharp, 1 Bush (Ky.), 348; 
Lowry v. McGhee, 8 Yerg. (Tenn.), 242. 

49 McCarinv. Nesbitt, 2 Mott. M. (S. C.), 519. But see 
Bank v. Lockwood, 16 Ind., 306; People v. “Dubois, 18 T., 
333- 

50 Polyglass v. Oliver, 2 C. & J., 15; Saunders v. Graham, 
Gow., 11; Cooley v. Weeks, 10 Yerg., 141; Snow v. Perry,9 
Pick., 539, 542; Brown v. Simond, 44 N. H., 475; Fosdick v. 
Van Husen, 21 Mich., 567; Williams v. Rarer, 7 Mo.. 556; 
Seawell v. Henry, 6 Ala., 226; Noe v. Hodges, 3 Humph., 
162; Cummings v. Putnam, 19 N. H., 568; Ball v. Stanley, 
4 Yerg., 199; but see Hallowell Bank v. Howard, 13 Mass., 
235; U. S. Bank v. Georgia, 10 Wheat., 333; contra: Moody 
v. Mahurin, 4 N. H., 296. 

st Fenning v. Wendenhall, 7 Ohio St., 257; Fones v. 
Arthur, 8 Dowd. P. C., 442. A check is not a good tender: 
Grusay v. Schneider, 40 How. Pr., 134; Poage v. Greentlees, 
Adms., 22 Gratt., 724; Harding v. Com. Loan Company, 84 
Ill., 251; Sloan v. Price, 16 Ill., 262; Lewis v. Larson, 45 
Wis., 353- 

52 Sharp v. Wegerfaret, 56 Pa. St., 82. Warrants on the 
treasury of a territory are not a good tender for debts due 
the state : Bemis v. State, 3 Fla.,12. Bonds payable in law- 
ful money of a state are no: payable in bills of credit issued 
by the state : Shelby v. Boyd, 3 Yeates, Pa., 321. See White 
v. Prigmore, 29 Ark., 208; Keyes v. Fasper, 5 ll., 305. See 
as to land warrant : Bo/ster v. Post, 57 Ia., 698. Promissory 
notes, Mason v. Croon, 24 Ga., 211. City orders : Comstock 
v. Goge, 91 Ill., 328; Helena v. Turner, 36 Ark., 577. County 
orders, Perry v. Colguit, 63; Ga., 311. Contra: Howell v. 
Hogins, 37 Atk., 110, good for taxes, 
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to applies only to current bills which pass at 
par and are redeemable on presentation.® 


In Confederate Money.—A tender could 
not legally be made in Confederate currency, 
although it was at the time the circulating 
medium of the community.™ 


In United States Greenbacks.—The ‘Treas- 
ury notes commonly called “ greenbacks,” is 
sued under the acts of Congress of 1862 and 
1863, are a legal tender in payment of all 
debts between private persons. 

After much controversy it is now settled 
that the legal tender laws are constitutional 
not only as to debts contracted after their 
passage, but also as to antecedent debts con- 
tracted when coined money only was a legal 
tender.* Upon the question of the constitu- 
tionality of these acts the state courts will 
follow the decision of the supreme court of 
the United States.® 

But when a contract in its terms clearly 
implies that payment shall be made in comed 
money a tender in greenbacks is not a legal 
tender, the right of contract not being limited. 
The parties may legally™ contract to return 





53 Ontario Bank v. Lightbody, 13 Wend., 101; Ward v. 
Smith, 7 Wall., 447; Howe v. Wade, 4 McLean, C. C., 310; 
Broyton Vv. Goulman, 17 B. Mon., 115; Sloan v. Petrie, 16 
Ill., 262. Exchange on foreign money should be calculated 
at the rate at the time of trial: Lee v. Wilcox, 5 Serg. and 
R., 48. Scaling laws, see McNair v. Ragland, 1 Dev. (N. 
C.) Eq., 516; Fowd v. Todd,1 Bay (S. C.), 176; Watson v. 
Alexander, 1 Wash. (Va.), 340. 

54 Graves v. Hardessy, 19 La. An., 186; Philips v. Gaston, 
37 Ga., 16; Love v. Yohnson, 72 N.C., 415. See State v. 
Smith,70 N. C., 685. General Butler’s orders of March 1 
and 18, 1862, did not legalize Confederate currency : 
Parker v. Broas, 20 La. An., 167. 

55 Knox v. Lee, 12 Wall., 280. See generally on this 
subject Hepburn v. Griswold, 12 Wall., 285; overruled 
by Knox v. Lee, supra; Parker v. Davis, 12 Wall., 457; 
Sturges v. Crowning Shield, 4 Wheat, 204; Verge v. Ge- 
boney, 38 Mo., 456; George v. Concord, 45 N. H., 434; People 
v. Cook, 44 Cal., 638; Murray v. Harrison, 47 Barb., 488; 
Black v. Lusk, 67 Ul., 70; Bowen v. Clark, 46 Ind., 405; 
Metropolitan Bank v. Van Dyke, 27 N. Y., 400; Schellen- 
berger Vv. Brinton, 52 Pa. St.,9; Locke v. Dane, 9 Mass., 363; 
Lick v. Faulkner, 25 Cal., 402. 

56 Smith v. Wood, 37 Tex., 616; Smith v. Smith, 1. N.Y. 
Sup. Ct., 63; Zownsend v. Jennison, 44 Vt., 315; Barringer 
v. Fisher, 45 Miss., 200. These laws operate not retrospec- 
tively, but 7 presenti and prospectively. Higgins v. Bear 
River Company, 27 Cal., 153. 

57 Bronson v. Rodes, 7 Wall., 229; Butler v. Harnitz, 7 
Wall., 258; 7redlelock v. Wilson,12 Wall., 687; Rankin vy. 
DeMott, 61 Pa. St., 263; McGood v. Shirk, 54 Tll., 408; S. C. 
5 Am. R., 122; Myers v. Kaufman, 37 Ga., 600; Jnd. Ins. Co, 
v. Thomas, 104 Mass., 192; Love v. Glenckauf, 28 Cal., 288, 
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money ot a certain specific quantity and qual- 
ityand the obligee must deliver it.* ‘The ob- 
ligation to pay in coin must be expressed in 
the contract or implied therein, and cannot 
be gathered from the mere exfectation of the 
parties.™ ° 

Virginia Coupons.-—In Virginia a genuine 
coupon, tendered in payment of a license tax 
and bearing on its face the contract of the 
state that it shall be received in payment of 
all taxes, debts ard_ demands due the state, is 
a good tender.” 

Tender Must be Unconditional.—The gen- 
eral rule is that a tender to be effective must 
be absolute and without conditions,™ except 
such as the party has aright to make and is 
entitled to as resulting from payment.” ‘The 
question whether a tender was conditional is. 
for ajury. ‘Thecreditor cannot be required, 
by accepting, to admit terms not in his con- 
tract.“ An offer of the sum claimed with 
the statement that it isa present is not a good 
tender.® Nor is an offer in full settlement of 
all demands;® or coupled with the condition 
that the creditor give a receipt in full; or 





Construing the specific contract act of April, 1863, see /7/- 
liken v. Sloat, 1 Nev., 573; Mitchell v. Bromberger,1 Nev., 
604. 

58 Bank v. Vautleck, 49 Barb., 508. See Luding v. Até. 
Ins. Co., 50 Barb., 520, S. C. 51 N. Y., 207; Wright v. Facod, 
6x Mo., 19; Linn v. Minor, 4 Nev., 462. 

59 Maryland v. B. R. R. Co.,22 Wall., 105. See Harris 
v. Fex,55 N. Y., 421; S. C. 14 Am. R., 285. 

60 Royall v. State, 8S. Ct. Rep., 826, 1887, Royall v. Vir- 
ginia, 116 U. S., 572, 1885; Hartman v. Greenhow, 102 U. S., 
672; Antoine v. Greenhow, [104 U. S. 769; Pointdexter v. 
Greenhow, 114 U. S., 270; Antoine v. Wright, 22 Gratt., 
833; see Willis v. Miller, 29 Fed. R., 238; Green v. Brooks, 
28 Fed. R., 215. 

61 Smith v. Kiel, 15 Rich. (S. C.), 318; Cothkran v. Scanlon, 
30 Ga., 555; Shaw v. Sears, 3 Kas., 242; Hunter v. Warner, 
1 Wis., 141. 

62 Brink v. Freoff, 40 Mich., 610;S. C., 44 Mich., 69: 
Wheelock v. Tanner,39N. Y., 481; Loughborough v. Mc- 
Nevin, Cal., 14 Pac. R., 360. 

63 Marsden v. Good, 2 Car. and Kir., 133. 

64 Hastings v. Tharly, 8 Car. and P., 573; Beaver v. Rees, 
5 M. & W., 306; Pulsifer v. Shepard, 36 Ill.,513; see Pollen 
v. Douglass, 44 Conn.. 541; Preston v. Grant, 34 Vt., 201; 
Young v. Mc Waid, 57 Ia., 101. 

65 Sutton v. Hawkins, 3 Car. and P., 259; Awhns v. Chi- 
cago R. R. Co. (Ia.), 22 N. W. R. 661; see Scott v. Uxbridge, 
L. R. L, C. P., 596. 

66 Strong v. Harvey, 3 Bing., 304; Wood v. Hitchcock, 2» 
Wend., 47; Draper v. Hitt, 43 Vt., 439; 5 Am. R., 292; Nye 
v. Chase, 50 Vt., 306. 

67 Clark v. Mayor, 1 Keyes (N. Y.), 9; Bowen v. Owen, 17 
Q. B., 130; but see Brock v. Jones, 16 Tex. ¥ 461. 
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that certain securities to which the debtor 
was not entitled be given up;® or upon con- 
dition that the creditor ratify an arrangement 
concerning another matter; or that the 
creditor dismiss an action pending against 
the debtor in no way connected with the ten- 
der ;® or that a mortgage securing the note 
be released.“ 

Demanding a Receipt.—A tender with an 
express or implied demand that a receipt be 
given or that the amount tendered be received 
in full settlement of all accounts is bad.” 
But when a tender is made by letter with the 
request that a receipt be returned, it does not 
vitiate the tender, as it cannot be considered 
a condition.® 

Requiring Change.—A tender of a sum 
greater than the debt does not invalidate the 
tender,“ but if accompanied with a demand 
for change it is bad. 

Tender Under Protest-—An offer and 
tender of the amount due “under protest” 
is a good tender.® 

Commercial Paper.—In the case of com- 
mercial paper, a tender may be made upon 
condition that the paper be surrendered, and 
the maker of a note may require™ its delivery 
as the conditions of payment.* But where 





68 Brooklyn Bank v. DeGraw, 23 Wend., 342. 

69 Eddy v. O'Hara, 14 Wend , 221. 

70 Rose v. Duncan, 9 How., 402. 

71 Storey v. Krewson, 55 Ind., 397; S. C., 23 Am. R., 668. 

72 Colev. The Transportation Co., 26 Vt., 87; McDaniel 
v. Lapham, 21 Vt., 222; McDaniel v. Bank of Rutland, 20 
Vt., 230; Preston v. Grant, 34 Vt., 201; Elderkinv. Fellows, 
19 N. W. R., 101; S. C., 60 Wis., 339; Holton v. Brown, 18 
Vt., 224; Thayer v. Brockett, 12 Mass., 450; Wood v. Hitch- 
cock, 20 Wend., 47; Thompson v. Batie, 11 Neb., 147; Com- 
mercial Fire Ins. Co. v. Allen (Ala.), 1 So. R., 202. 

73 Jones v. Arthur, 8 Dowl., P. C., 442. A tenderof the 
amount due pending an execution sale by a party claiming 
under a lease with a demand for an assignment of the judg- 
ment is good : Appeal of Forest Oil Co. (Pa ), 12 At. R., 442 
(1888). 

74 Dean v. James, 4 B. & Ald., 547; Patterson v. Cox, 25 
Tnd., 261. 

75 Robinson v. Cook, 6 Taunt., 336; Betterbee v. Davis, 3 
Camp., 70. 

76 Manning v. Lunn, 2 Car. & Kir., 13; Scott v. Ux- 
bridge Ry. Co.,L. R. 1., C. P., 596; see Gassell v. Andover, 
21 Vt., 342. 

27 Wilder v. Seelye, 8 Barb., 408; Cass v. Higgingbotom, 27 
Hun. (N. Y.), 406; Brooklyn Bank v. DeGraw, 23 Wend., 
342. 

78 Hansard v. Robinson, 7 Barn & Cres., 90; Smith v. 
Rockwell, 2 Hill. (N. Y.), 482; Ocean Nat. Bank v. Faut, 50 
N. Y., 472. 


there are other parties against whom a claim 
still exists, a party making a tender can only 
require that he be personally exonerated.” 

Tender of Entire Demand.—The tender 
of a part only of an entire demand is bad,” 
nor is it rendered good by the fact that the 
debtor has a set-off for the balance.“ A 
debtor may select one-of several debts and 
tender the amount, or he may tener a gross 
sum on several demands.* 

Production of the Money.—Yo support a 
plea of tender it must appear that there was 
an actual production and manual offer of the 
money, unless it be dispensed with by some 
act or declaration of the creditor. It is not 
sufficient that the debtor have money in his 
possession and informs the creditor that he 
has it ready for him and asks him to take it.® 
A bag for the money will do, but certainly 
not a pocket.“ Having money in the bank 
sufficient to pay a note which is payable at 
the bank will not alone support a plea of 
tender.® Great importance is attached to the 
actual production of the money.™ 

But the money need not be produced when 
the creditor says he will not accept it if pro- 
duced. 


79 Hargous v. Lahens, 3 Sandf. (N.Y ), 213. 

80 Dixon v. Clark, 5 C. P., 365: Helphrey v. C. R.R. Co, 
29 Ia., 480; Baker v. Gasgue, 3 Strobh. (S. C.), 35; Walver- 
ton’s Appeal (Pa.), 5 At. R., 6r2. 

81 Searle v. Sadgrove, 5 El. & Bl., 637. 

82 Thetford y. Hubbard, 22 Vt., 440; see Boyden v. Moore, 
5 Mass., 365; Shuck v. C. R. . & P. Ry. Co. (Pa.), 35 N. W. 
R., 429. Interest need not be tendered unless mentioned in 
the contract: Connell v. Muilligan, 21 Miss., 388; see also 
Humer v. Limerick, 14 Und., 105. An innocent mistake by 
which the debtor tenders an amount less than is due is his 
misfortune: Pafnxote v. Saunders, 41 Vt., 66. Where the 
amount actually due was unknown to the debtor, the cred- 
itor must inform him: Ne/son v. Robeson, 17 Minn., 284. A | 
tender of the amount actually due on a bond after breach of 
condition need not include the penalty: Tracy v. Strong, 2 
Conn., 659. But accrued costs must be included: Barnes v. 
Greene, 30 la., 114; Freeman v. Flemming, 5 la., 460. 

83 Bakeman v. Pooler, 15 Wend., 637; Brody v. Fones, 
Dowl. & Ryl., 305; Ludd v. Pathen,1 Cranch, C. C., 236; 
Dickinson v. Hayes, 26 Minn.; 100; see Pinney v. For genson, 
27 Minn., 678. 

84 Bakeman v. Pooler, supra; Conway v. Case, 22 Ill., 127. 
The creditor must count the money: Sechaly v. Hatch, 1 
Walk., Mass., 369. e 

85 Myers v. Byington, 34 1a., 205. Itis not enough that a 
third person is present with money he is willing to lend for 
the purpose unless he actually consents to make the loan: 
Sargent v. Graham, 5 N.H., 440. 

86 Finch v. Brook, x Bing., N. C., 253. 

87 Appleton v. Donaldson, 3 Pa. St., 381; Jackson v. Facob, 
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And a refusal by the creditor to.receive the 
amount ac/ually due on the ground that he 
claims a larger sum will not excuse the actual 
offer of the sum really due.* A creditor is 
not required to say whether he will accept 


the money or not until it is actually produced 
and offered him.” 


Keeping a Tender Good.—A tender of 
money in order to be effective must be kept 
good.” ‘The money must be kept safely, so 
that it can be produced when called for.*! 
But it is not essential that the sdentical 
money tendered be kept and brought into 
court. One dollar in money is equivalent 
to any other dollar.* ‘The debtor may use 
the money as his own, but he must be ready 
at all times to pay in current money.* Hence, 
if it is shown that at any time when the 
right existed, before or after tender, a de- 
mand for the sum tendered was made and re- 
fused, the plea of tender will be defeated.® 


Watver of Strict Tender.—A tender may 
be waived by the acts and declarations of the 
creditor or by circumstances.% A refusal to 
accept the amount tendered on the ground of 
insufficiency is a waiver of informalities of the 
tender.” So a statement by the creditor that 
nothing is due and that he will accept no 


3 Berg. A. C., 869; Sands v. Lyon, 18 Conn., 18; Hosard v. 
Laring, 10 Cush., 267; Strong v. Blake, 46 Barb., 227; Gush- 
nion Vv. Keam,8 Neb., 502; Potter v. Foggart, 54 Wis., 395. 
Waived by demanding payment of another debt as well. 
Douglas v. Patrick, 3 Tenn., 683. See Cornwell v. Haight, 
at N. Y., 462. 

88 Dunham v. F¥ackson,6 Wend., 22,34; but see Black 
v. Smith, Peake, 88; Codman v. Lubbock, 5 Dowl. and Ry., 
289; Rudolph v. Wagner, 36 Ala., 698; Thorne v. Mosher, 20 
N. J. Eq., 257; Rogers v. Rutter, 11 Gray, 410; Harris v. 
Mutock, 9 How., 402. 

89 Bakeman v. Pooler, 15 Wend., 637. 

90 State v. /il. Cen. Ry. Co., 33 Fed. R., 770, and cases 
cited; Coghlan v. S. C. R. Co., 32 Fed. R., 316. 

gt Slow v. Russell, 36 M., 18. 

92 Colby v. Stevens, 38 N. H., 191. 

93 Mich. R. R. Co. v. Dunham, 3 Mich., 128; but see 
Roosevelt v. Bulls Head Bank, 45 Barb., 579. 

94 Curtiss v. Greenbanks, 24 Vt., 536. 

95 Dixon v. Clark, 5 C. B., 365; //esketh v. Fawcett, 11 
Mees & W., 356. As to what is a demand, see Shiff v. 
Stocker, 8 Mo., 145. When tender need not be kept good, see 
Cannon v. Handley (Cal.), 13 Pac. R., 315. 

06 Holmes v. Holmes, 12 Barb., 137;S. C.9 N. Y., 525; 
Singerland v. Morse, 8 John., 474; Mattock v. Young, 65 
Me., 459. , 

o7 Whelan vy. Riley, 61 Mo., 565; Thorne v. Mosher, 20N. 
J. Eq., 257; see Ashburn v. Paulter, 25 Conn., 553. 
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money excuses a formal tender.* Objections 
to the tender must be made at the time of the 
tender.” 

Does Not Pay the Debt.—lf the tender is 
accepted it extinguishes the debt or claim to 
the amount tendered.™ If not accepted the 
tender does not affect the debt, but stops in- 
terests and costs." Money tendered and re- 
fused cannot be considered as paid. — 
From anarticle by Charles B. Elliott, Minne- 
apolis, Minn., in National Law Review. 





Fraup In Execution oF Nore.—In an 
action on a note, an affidavit of defense, aver- 
ring with particularity fraud in its execution, 
and that it was passed to plaintiffs by one 
who was the active agent in committing the 
fraud, establishes a good defense against any 
but a dena fide holder for value before ma- 
turity, and puts plaintiffs upon proof or their 
right as such holders. Gere v. Unger, su- 
preme court, April 29, 1889. 

98 Lacy v. Wilson, 24 Mich., 479; Brewer v. Flemming, 31 
Miss., 599; Chandler v. Fulton, 10 Tex.,2; see Terredl v. 
Walker, 65 N. C., 91. The designed absence of the creditor 
excuses atender: Southworth v. Smith,7 Cush., 391; (tl 
more V. Holt, 4 Pick., 257. Creditor must inform debtor that 
suit has been brought if it is unknowntohim: /askel/ v. 
Brewer,11 Me.,258. A bare refusal to receive the amount 
due and demand of more will not excuse an actual tender: 
Dunham v. Jackson, 6 Wend.,22. As to refusal, waiver, 
and objections, see further: Penney v. Fargenson, 27 Minn., 
26; Adams v. Helm, 55 Mo., 468; RKaenes v. Fones, 23 Tenn., 
490; Thorn v. Mosher, 20 N. J. Eq., 257; Hanna v. Phillips, 
1 Grant, 253; Sharp v. Todd, 38 N. 3. Eq., 329, and cases 
cited in note thereto. 

99 Stokes v. Pocknogle,6 Jones and Sp. (N. Y.), 368; Graves 
v. McFariand, 2 Cold. (N. Y.), 167; Hayward v. Minger, 14 
Ta., 516. See Adams v. Helm, 55 Mo., 468. A tender to one 
who announces beforehand that he will not receive it is un- 
necessary: Duffy v. Patten, 74 Me., 396; Hoyt v. Sprague, 6: 
Barb., 497; Dorsey v. Barber, 12 Am. Dec , 296 and note 

100 Carpenter v. Welch, 40 Vt., 251. 

101 Coghlan v. S. C. R. Co., 32 Fed. R., 316. The Rossend 
Castle, 30 Fed., 462; Mitchell v. Roberts, 17 Fed. R., 776. 70 
avoid payment of interest and costs after a tender the debtor 
must keep the tender good and ready for the creditor at any 
time should he conclude to accept it: Thayer v. Mecker, 86 
Ill., 474; King v. Harrison, 32 Kas., 215; Audger v. Clay, 109 
Il. 487; Martin v. Whisler, 62 Ia., 416; Park v. Wiley, 67 
Ala., 310; DeGoer v. Kellar, 2 La. An., 496; Woodruff v. 
Tropnell, 12 Ark., 640; Carnell v. Green, 10 Serg. & R., 14; 
Cockrili v. Kirkpatrick, 9 Mo., 697; Stone v. Russell, 36 M., 
18; Nantz v. Sober, 1 Dm., 304; McDowell v. Gloss, 4 Watt., 
389; Hill v. Place, 7 Robt. (N. Y.), 389; Cad/ v. Lithrup, 39 
Me., 434; Aing v. Finch, 60 Ind., 420; Gray v. Angier,62 Ga., 
596; Hamlett v. Tallman, 30 Ark., 505; Tate v. Smith, 70 N. 
C., 685; Berthold v. Reyburn, 37 Mo., 586; Toole v. Palmer, 
Wright, 336; Logue v. Gillick, 1 E. D. Smith, 298; 77thid/ v. 
Morris, 8« N. Y., 94. 

102 Harwood v. Hunt, 57 N. ¥., 20; see Thompson v. Kel 
logg, 23 Mo., 281. 
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BANK AND DEPOSITOR—PAYMENT 
OF DEPOSIT ‘TO WRONG PERSON— 
BY SUING SUCH PERSON IN ‘THE 
FIRST INSTANCE DEPOSITOR 
LOSES REMEDY AGAINST BANK. 





Court of Appeals of New York, April, 

1889. 

Fow.er, as Executor, v. ‘THE Bowery Sav- 

INGS BANK. 

Defendant, a savings bank, held funds on deposit which 
rightfully belonged to plaintiff. After plaintiff had pre- 
sented the bank with evidence of his right thereto, and 
made demand therefor, the latter paid the funds to a third 
party. Plaintiff thereupon sued such third party for the 
money received, recovered judgment, but failed to collect 
anything thereon. Plaintiff then brought suit against the 
bank to recover the deposit, with interest. 

Held, Piaintiff could not recover. After his demand of the 
deposit, and payment thereof to the bank by a third party, 
two remedies were open tohim. He could sue the bank 
and recover the deposit, or sue the party receiving the 
money. But he was not entitled to both remedies, and by 
bringing suit against the recipient of the deposit he 
adopted and ratified the act of the bank in making the 
payment to him. Such adoption and ratification legalized 
the payment and discharged the bank. 

Further held, That the relation between a savings bank 
and a depositor therein is that of debtor and creditor. 

Appeal from a judgment of the general 
term of the supreme court in the second de- 
partment in favor of plaintiff. 

EarL, J. 

On the 15th day of November, 1871, John 
White, the husband of Elizabeth White, de- 
posited with the defendant, in trust for his 
wife, the sum of $805.93, and the deposit 
was entered upon a pass-book, which was de- 
livered to him in this way: “ Bowery Savings 
Bank in account with John White for Eliza- 
beth White.” ‘This deposit remained in the 
bank during the lifetime of John White, who 
died November 13, 1882, leaving a will 
wherein he appointed John D. Flynn his ex- 
ecutor. The will was admitted to probate, 
and letters testamentary were granted to 
Flynn on the 23d day of January, 1883. 
Elizabeth White died December 18, 1882, 
leaving a last will and testament, in which 
the plaintiff was named as executor, which 
will was admitted to probate, and letters testa- 
mentary were issued to the plaintiff on the 
11th day of January, 1883. On the 25th 
day of January the plaintiff, with his letter 
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testamentary, called at the savings bank and 
notified it of his appointment as executor, 
and demanded payment of the deposit. He 
was told by one of its officers that the money 
would be paid to him when he came with the 
pass-book, which was then in the possession 
of Flynn, the executor of John White. There- 
after, on the 29th day of January, Flynn hav- 
ing in his possession the pass-book, presented 
the same to the defendant, together with 
proof that he had been appointed executor 
of John White, and demanded payment of 
the deposit, and the defendant thereupon 
paid the same to him, and the pass-book was 
surrendered to it. Thereafter, on the same 
day, the plaintiff called on the defendant 
again in reference to the deposit and was in- 
formed that it had been paid to Flynn. This 
action was commenced in June, 1886, to re- 
cover the sum deposited with the defendant 
and interest thereon. 

It is clear that the plaintiff was legally en- 
titled to receive payment of the deposit from 
the defendant, and that after the notice and 
demand by him it had no right whatever to 
pay the same to Flynn; and but for facts yet 
to be stated the cases of Martin v. Funk, 79 
N. Y., 134; Willis v. Smyth, 91 N. Y., 297; 
and Mabie v. Bailey, 95 N. Y., 209, would 
be ample authority for the maintenance of 
this action. 

After payment by the defendant to Flynn, 
the plaintiff, in the fall of 1883, commenced 
an action against him to recover, among 
other things, the money thus paid. Issue 
was joined, and the action was tried in the 
fall of 1883, and a verdict was rendered in 
favor of the plaintiff and a judgment was 
thereon entered. ‘The plaintiff was unable, 
however, to collect anything on the judgment, 
and he therefore commenced this action. 

‘The relation between a savings bank and a 
depositor therein is that of debtor and cred- 
itor, and the defendant, therefore, became a 
debtor for the sum deposited with it by John 
White. People v. Mechanics’ and Traders’ 
Savings Institution,92 N. Y.,7. After his 
demand of the deposit, and the payment of 
sthe money to Flynn, there were two remedies 
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open to the plaintiff. He could sue the de- 
fendant as a debtor for the deposit and re- 
cover the amount thereof from it, or he could 
have brought an action for money had and 


. Teceived to and for his use against Flynn, and 


recover it from him. But he was not entitled 
to both remedies at the same time or in suc- 
cession, and by electing the one he would 
lose the other. By electing to sue the bank 
he would repudiate its payment to Flynn, and 
his claim would be that the debt had not in 
fact been paid. By suing Flynn he would 
adopt and ratify the act of the bank in mak- 
ing payment to him, and his claim would be 
that the money due to him had in fact been 
paid to Flynn, and that Flynn had received 
it to and for his use. Such adoption and 
ratification of the payment would legalize the 
payment as between him and the bank,’and 
thus discharge the bank. He could not oc- 
cupy the position at the same time of claim- 
ing that the bank had paid his money to 
Flynn, and yet that the bank was still his 
debtor. His election in this case to sue 
Flynn and thus to treat him as his debtor was 
not harmless to the bank, but in law may be 
presumed to have injured the bank unless it 
should now be held to be discharged by its 
payment to Flynn. After the plaintiff com- 
menced this action against Flynn, and thus 
ratified and adopted the payment by the bank 
to him, the bank could not, during the pend- 
ency of that action, have sued Flynn to re 

cover back the money on the ground that it 
had been paid by mistake and received by 
him without authority, because it would have 
been a defense to such an action that the 
real owner of the fund had adopted and rati- 
fied the payment. But even if the mere com- 
mencement and pendency of the action by the 
plaintiff against Flynn would not have fur 

nished such a defense, it is beyond doubt 
that if the bank should now bring an action 
against Flynn to recover back the money he 
could successfully defend on the ground that 
the plaintiff had ratified and adopted the pay- 
ment, and thus discharged the bank by the 
recovery of a judgment against him for the 
money paid as the real owner thereof. 
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The two remedies, one against Flynn 
and the other against the bank, are not 
concurrent. If the two actions could 
not be prosecuted at the same time 
they could not in succession. Nothing could 
be more inconsistent than an action against 
Flynn on the ground that money due to the 
plaintiff had been paid to him, and an action 
against the bank on the ground that it had 
not paid the deposit and still remained debtor 
therefor. If the, money had been absolutely 
the money of the plaintiff, left on special de- 
posit with the bank, then he could have pur- 
sued the money wherever he could trace it 
without losing his remedy against the bank. 
In such a case the plaintiff would not be bar- 
red of his right of recovery against the bank 
until he had either recovered his money or the 
value of the same. All his remedies would 
be consistent, being based upon the theory 
of a wrongful disposition of his property. So, 
too, where a trustee in breach of his trust 
disposes of the trust property, the beneficiary 
of the trust may pursue it or its proceeds 
wherever he can trace them, so far as the law 
will permit him to do so, without releasing 
the trustee. All his remedies in such a case 
are consistent and based upon the same theory, 
to-wit, a breach of trust. But if a trustee is 
bound to pay money to a beneficiary as a 
debt due from him to the beneficiary, then if 
he makes: payment to another person he has 
not paid the debt, and the money paid is not 
in fact the property of the beneficiary. In 
such case the beneficiary may ignore tne pay- 
ment and sue the trustee as his debtor, or he 
may ratify and adopt the payment and sue 
the person receiving the money as his debtor ; 
but he cannot do both. ‘There is in such 
case breach of trust, or not, as he may 
elect, and his election, once effectually made 
is conclusive forever. (Comyn’s Digest, 
Elections, C. 2.) If one wrongfully takes 
and sells personal property not belonging to 
him, the owner has the election to sue him 
for the proceeds as money had and received 
to and for his use, and thus ratify the sale, or 
he may pursue the property and recover it or 
its value. But he cannot do both, and is 


~. 
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bound by his election (Pomeroy on Remedies, 
Sec. 567 ef seg.) 

A few authorities may be cited to enforce 
these views. In Priestly v. Fernie, 3 Hur'- 
stone & Coltman, 977, it was-held that where 
the master of a ship signs a bill of lading in 
his own name, and is sued upon it, and judg- 
ment is obtained against him, an action will 
not lie against the owner of the shi,» upon the 
same bill of lading, although satisfaction had 
not been obtained on the judgment against 
the master. Baron Bromwell, writing the 
opinion, said : “If this were an ordinary case 
of principal and agent, where the agent, hav- 
ing made a contract in his own name, has 
been sued on it to judgment, there can be no 
doubt that no second action would be main- 
tained against the principal. ‘lhe very ex- 
pression that where a contract is so made the 
contractee has an election to sue the agent or 
the principal supposes he can only sue one of 
them—that is to say, sue to judgment.” In 
Scarf v. Jardine, 7 Appeal Cases, L. R., 345, 
the facts were these : A firm of two partners 
dissolved ; one retired and the other carried 
on the business with a new partner under the 
name and style. A customer of the old firm 
sold and delivered goods to the new firm 
after the change, but without notice of it. 
After receiving notice he sued the new firm 
for the price of the goods, and on their bank- 
ruptcy proved against their estate, and after- 
wards brought an action for the price against 
the late partner; and it was held that the lia- 
bility of the late partner was a liability by 
estoppe) only, and not jointly with the 
members of the new firm; that the customer 
might at his option have sued the late 
partner or the members of the new 
firm, but could not sue all threé 
together, and that, having elected to 
sue the new firm, he could not afterwards sue 
the late partner. In that case Lord Black- 
burn said that the cases “are uniform in this 
respect, that where a man has an option to 
choose one or other of two inconsistent things, 
when once he has made his election it cannot 
be retracted ; it isfinal and cannot be altered.” 
“When once there has been an election to do 
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one of two things you capnot retract it or do 
the other thing; the election once made is 
finally made.” Lord Watson said: “‘The 
plaintiff had the undoubted right to select his. 
debtor, to hold either the old firm or the new 
firm responsible to him for the fulfillment of 
the contract; but I know of no authority for 
the position that the respondent could hold 
his contract to have been made with both 
firms, or that, having chosen to proceed against 
one of these firms for recovery of his debt, 
he could thereafter treat the other firm as his 
debtor.” In Rawson v. Turner, 4 John., 469, 
it was held that if a new sheriff receives a 
prisoner from his predecessor he is answer- 
able for his escape, though a voluntary escape 
may have existed in the time of his predeces- 
sor; but the plaintiff has his election, either 
to consider the prisoner in execution, and so- 
charge the new sheriff for the last escape, or 
as out of execution, and charge the old 
sheriff. 'f he has once made his election 
and suéd the old sheriff and recovered judg- 
ment against him, it is conclusive, and a bir 
to any action against the new sheriff. In 
Sanger v. Wood, 3 John., Ch. 416, Chancel- 
lor Kent said: “Any decisive act of the 
party, with knowledge of his rights and of 
the fact, determines his election in the case 
of conflicting and inconsistent remedies.” 
In Morris v. Rexford, 18 N. Y., 552, there 
was a bargain and sale of goods for cash and 
the vendee took possession, but, failing to 
make payment, the vender obtained a 
redelivery of his goods by writ of replevin ; 
and it was held that this was a disaffirm- 
ance of the sale and evidence in bar 
of a subsequent action for the purchase 
money, and that the vender, having. 
elected the one remedy, his right to pursue 
the other was extinguished. Comstock, J., 
in writing the opinion, said: “ A vender of 
goods on a sale and delivery upon cash terms. 
if he fails to get payment, may consider the 
delivery absolute and rely on the responsi- 
bility of the vendee, or he may disaffirm and. 
claim his property. But he cannot do both 
of these things. ‘Ihe remedies are not con- 
current, and the choice between them once: 
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being made, the right to follow the other is 
forever gone. ‘The law tolerates no such ab- 
surdity as a seizure of goods by a person 
claiming that he has never sold them, and an 
action by the same person, founded on the 
sale and delivery of the same goods, for the 
recovery of the price. In peculiar circum- 
stances a party may take either one of these 
courses, but having rightfully made his choice, 
the right to follow the other is extinct and 
gone.” 

So/here the law will not tolerate the ab- 
surdity of holding that the plaintiff could sue 
Flynn on the ground that he had received 
money from the bank belonging to him, and 
at the same time sue the bank on the ground 
that it still remained his debtor, and that the 
money paid to Flynn was not his money and 
did not operate as payment. 

In Gardner v. Ogden, 22 N. Y., 327, it 
was held that the clerk of a broker employed 
to sell land, having acceSs to the correspond- 
ence between his principal and the vender, 
‘stands in such a relation of confidence to the 
latter that, if he becomes the purchaser, he is 
chargeable as trustee for the vender, 
and must reconvey or account for 
the value of the land, and the vender 
having brought suit against both the broker 
and his clerk, making a claim against the 
broker for having fraudulently sold the land, 
and against the clerk for a reconveyance or 
accounting, the court said: “In the pres- 
ent case the plaintiff has elected to regard 
the purchaser as his trustee, and his com- 
plaint, as to him, proceeds on this basis. 
The plaintiff, therefore, elects to affirm the 
‘sale made to Smith. He cannot, wno flatu, 
.affirm it as to him and disaffirm it as to Og- 
den. ‘The atfirmance of the sale by the 
plaintiff is a complete answer to the claim 
for damages against the firm for fraud in mak- 
ing the sale.” In the Bank of Beloit v. Beal, 
34N. Y., 473, it was held that when a vender 
who has been defrauded in the sale of his 
goods proceeds to judgment against the ven- 
dee upon the contract of sale, after he is ap- 
prised of the fraud, his election is deter- 
mined, and he cannot afterward follow the 
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goods or the proceeds thereof into the hands 
of a third person on the ground of fraud ; 
that if a principal, with full knowledge of a 
fraud perpetrated by his agent, in the dispo- 
sition of property purchased with his funds, 
prosecute the agent to judgment for the 
money so misappropriated, he thereby elects 
to treat the goods as_ the property 
of the agent, and cannot afterward 
claim their proceeds in the hands of a third 
party. In Rodermund v. Clark, 46 N. Y., 
354, W. and defendant were joint owners of 
a sloop. Defendant ignoring W.’s rights, 
sold the whole vessel to M. W., after the 
sale, took and retained possession. M. there- 
upon libeled the vessel as owner in the United 
States District Court. She was seized by the 
marshal, and M. having obtained judgment 
by default she was delivered to him. W. 
assigned his interest, and also his claim against 
defendant, to the plaintiff, who sued for con- 
version, and it was held that W., having 
elected to assert his rights by retaining his 
possession and refusing to recognize the sale, 
he and his assignee were precluded from 
maintaining an action for conversion; that 
where a party has an clection between incon- 
sistent remedies he is confined to the remedy 
which he first chooses. FOLGER, J., writing 
the opinion, said: “W. had two courses, 
either of which he might pursue. He could 
sue the defendant for the conversion, or he 
could assert his right of possession, by keep- 
ing a permanent possession, or regaining 
possession, if it were interrupted. ‘The ef- 
fectually taking of either of these two.courses 
precluded him from taking the other.” In 
Bowen v. Mandetille, 95 N. Y., 237, it was 
held that where a party had been induced by 
fraud, to enter into an executed contract for 
the purchase of property, he may either re- 
scind and recover back the consideration paid 
or affirm the contract and recover damages 
for the fraud; he cannot have both reme- 
dies, as they are inconsistent. In Cheeseman 
v. Sturges, 9 Bos., 246, S., one of the defend- 
ants, held real and personal property in trust, 
to be used for the joint benefit of himself 
and the plaintiff and a third person, in speci- 
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fied proportions, as co-partners in a joint en- 
terprise, and under an agreement that he was 
to make advances for carrying out the en- 
terprise, and that all stocks or other securi- 
ties than cash which should be received 
should remain undivided until a final settle- 
ment, and that he would not dispose of the 
property (other than money) without the con. 
sent of the others. He accordingly made 
large advances, and subsequently sold and 
conveyed all the property without the 
consent of the plaintiff, and received there- 
for stock of an incorporated company ; 
and it was held that the plaintiff, by bring- 
ing an action, with full knowledge of these 
facts, in which he demanded a transfer of 
his share of the stock, and obtained an 
injunction against any disposal of it, pend- 
ing the action, must be deemed to have made 
his election of that remedy and be treated as 
if he had consented to the sale. In Matt- 
lage v. Poole, 15 Hun., 556, it was held in 
substance that where a vender sells goods to 
the agent of an undisclosed principal, he 
may elect whether he will sue the agent for 
the price of the goods or the principal; but 
that he cannot have a recovery against both, 
that where he has prosecuted the one to 
judgment he can have no recovery against the 
other. In Riley v. The Albany Savings Bank, 
36 Hun., 513, plaintiff's intestate, Mary 
Riley, had deposited with the defendant up- 
ward of $800. ‘The money was paid to 
Flannigan during the lifetime of Mary Riley 
upon the production by him of the pass- 
book and Mary Riley's check. It was 
claimed that, at the time of signing the 
check, Mary Riley was of unsound mind, and 
incapable of executing the same. After 
Riley was appointed administrator, he pre- 
sented a verified petition to the surrogate, 
under section 2,706 of the Code of Civil 
Procedure, charging Flannigan with having 
corruptly procured an order from Mrs. Riley 
knowing her to be insane, and having 
drawn the money from the bank, and 
further averring that he then had the 
same in his possession ;’and praying that he 
be compelled to surrender the same to the 
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petitioner. Flannigan appeared on the re- 
turn of a citation, and admitted that he ob- 
tained the money from the bank, and that the 
same was in his possession, and a decree was 
entered directing him to deliver the same to 
the administrator. For his failure to comply 
therewith he was committed to the county 
jail, where he remained until discharged 
therefrom by the surrogate, because of his 
inability from sickness to bear longer con- 
finement, and it was held that the ad- 
ministrator, by claiming in his petition 
and procuring a decree of the surro- 
gate’s court adjudging that the money in 
Flannigan’s hands belonged to the estate of 
Mary Riley, ratified the act of Flannigan in 
drawing the money, and could n> longer 
claim that the bank still owed to him the 
same money, or bring an action against it to 
recover the amount of the deposit ; that the 
administrator had an election to treat Flanni- 
gan’s act in drawing the money in two ways, 
viz.: either to ratify or disavow it; that, hav- 
ing elected to ratify it, he could not therefore 
disavow it. ‘That case was appealed to this 
court, and the order of the general term, re- 
versing the judgment in favor of the plaintiff, 
was here affirmed. (103 N. Y., 669.) The 
following authorities are to the same effect : 
Curtis v. Williamson, L. R., 10 Q. B., 57; 
Clark v. London, &c., R. R. Co., L. R., 7 
Ex., 26; Raymond vy. Proprietors, &¢., 2 
Met., 319; Lewis v. Carrier, 4 Allen, 339; 
Cobb v. Knapp, 71 N. Y., 348; Moller v. 
Tusca, 87 N. Y., 166. 

This extended examination of the authori- 
ties has seemed necessary on account of some 
difference of opinion upon the question con- 
sidered which at first existed among the mem- 
bers of this court. It is seen that they jus- 
tify the conclusion that the plaintiff's election 
to sue and his recovery against Flynn fur- 
nished a defense to this action. 

It is, however, objected on the part of the 
plaintiff that the defense that the bank had 
adopted and ratified the payment to Flynn is 
not set up in the answer, and such is the 
case. While the defendant alleges in its 


answer payment to Flynn, it does not allege 
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that payment was made by the authority of 
the plaintiff or that he ratified or adopted it 
But there was no such objection on the trial. 
All the facts pertaining to that defense were 
proved without objection. ‘There was no 
dispute about the facts, and they were found 
by the court. Hence, objection that the 
answer is defective is unavailable here. 

We are therefore of opinion that the judg- 
ment should be reversed and a new trial or- 
dered, costs to abide the event. 

Chief Judge Rucer dissented. 


- BANK — INSOLVENCY — UNLAWFUL 
PREFERENCE. 





Court. of Appeals of New York, Second 
Division, April 23, 1889. 
ATKINSON v. ROCHESTER PRINTING Co. 


A bank, being insolvent to the knowledge of i:s officers on 
December 16, continued business until the close of De- 
cember 19, when it stopped payment, and a receiver was 
appointed on December 23. On December 16, the bank 


discounted paper for defendant amounting to $5,598.05, _ 


and on December 19, at the close of business, after cred- 
iting cash deposited, and charging checks drawn, the 
balance standing to defendant's credit was $3,004.22. On 
December 20, before banking hours, without the consent 
of the directors, the cashier transferred to defendant six 
drafts, aggregating $3,180.32, the largest one being for 
$983.63, and defendant gave its check, under date of De- 

_cember 19, to the cashier for the amount, which overdrew 
its account. The transaction was entered on the books 
of the bank by the cashier as of December 19. Sec. 186 of 
the Laws of N. Y. of 1882 provides that no conveyance, 
assignment, or transfer, not authorized by a previous 
resolution of its board of directors, shall be made by any 
banking corporation of any of its real estate or effects 
“ exceeding the sum of $1,000,” but that this section shall 
not apply to the issuing of notes, money, bank bills, etc., 
in the ordinary course of business, nor. be construed to 
render void any transfer in the hands of a purchaser for 
value, without notice. By Section 187 it is provided that 
no conveyance by any bank when insolvent, with intent to 
give a preference, shall be valid. The receiver brought 
suit to recover the amount of the bills received by de- 
fendant, under these sections. 

Held, 1. The aggregate amount of the bills transferred 
exceeding in value $1,000, the transfer was prohibited by 
Sec. 186, although no one of the bills was of that value. 

2. Defendant not being a purchaser for value and the 
transaction not being in the usual course of business, the 
transfer was illegal under Sec. 186 without regard to de- 
fendant’s intent, or whether it knew of the bank’s insolv- 
ency. 

3. The above facts being undisputed, whether defendant 
was a bona fide purchaser was not a question for the jury. 

4 The fact that the bank had no right to receive defend- 
ant’s deposit, when known to be insolvent, and committed 
a fraud by sodoing, thus becoming a trustee ¢x maleficio, 
gave defendant no right to a preference over other credi- 
tors, unless it gould trace and recover its own property. 
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5. The receipt by the receiver of the amount appearing 
overdrawn by the check of the defendant, in ignorance of 
the circumstances under which the check was given, did 
not amount to a settlement of the account between the 
defendant and the bank, or release the defendant from 
liability to account for the unlawful preference received 
by it. 


Appeal from supreme court, general term, 
fifth department. 

Action by Hobart F. Atkinson, receiver of 
the City Bank of Rochester, against the 
Rochester Printing Company, to recover the 
value of certain bills of exchange, alleged to 
have been transferred to defendant by the 
bank as an unlawful preference. Defendant 
appeals from the judgment of the general 
term, modifying and affirming the judgment 
of the special term. 

John Van Voorhis, for appellant. 
& Briggs, for respondent. 

Fouttett, C. J. The City Bank of Roch- 
ester was incorporated under the general 
banking act of this state. As early as De- 
cember 16, 1882, it became insolvent, which 
fact the president and cashier well knew. 
The bank continued business, paying all de- 
mands until the close of business on the roth 
of December, when it stopped payment. At 
a meeting of its directors, held in the even- 
ing of that day, at which the cashier was 
present, it was resolved that an action be be- 
gun in the supreme court, and an application 
made in the action for the appointment of a 
receiver, and that David Hayes, an attorney, 
be authorized to appear for the bank in the 
action, and consent to the receivership. De- 
cember 23 a judgment was entered in this ac- 
tion dissolving-the corporation because of its 
insolvency, and appointing a permanent re- 
ceiver with the usual powers of receivers 
in such cases. For some time before De- 
cember 20, 1882, the defendant had kept an 
account with the bank, which was overdrawn 
on the 15th of December, but to what amount 
does not appear. December 16 the bank 
discounted for the defendant promissory 
notes made by its customers and credited its 
account with the 4&vails, amount- 
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At the close of business December 19th 
defendant's checks had been paid and charged 
to the account, so that the balance standing 
to defendant’s credit was $3,004.22. It was 
the custom to open the bank for business at 
10 o'clock. About 9 o'clock in the morning 
of December 20 defendant's secretary went 
to the bank in response to the request of the 
cashier of the bank, and received from him 
six bills of exchange, aggregating $3,180.32, 
the largest one being for $983.63, and known 
in this litigation as the Loomis & Woodworth 
draft. Defendant's secretary returned to its 
office and drew a check for the amount of 
the bills, dated it December 19, returned 
to the bank, and delivered it to the cashier, 
who entered the transaction in the books of 
the bank under the date of December 19. 
It is said that this check overdrew the de- 
fendant’s account by $79.31. ‘There seems 
to be an unexplained discrepancy in the 
amounts given, but it does not affect the 
principle involved. February 9, 1883, the 
defendant, upon the request of the receiver, 
_ paid this alleged balance, $79.31. Subse- 
quently the receiver learned the facts above 
recited, and brought this action to recover 
the amount of the bills, upon the ground that 
they were delivered by the cashier and re- 
ceived by the defendant in violation of Sec- 
tions 186, 187, c. 409, of the Laws of 1882. 
‘The defendant insisted that the transfer was 
not prohibited by section 186, because no one 
of the bills was of the value of $1,000; that 
receiving deposits from the defendant when 
the officers of the bank knew that it was in- 
solvent was a fraud; that the bank became 
a trustee ex maleficio of the fund, and that 
the cashier had the right to make restitution ; 
and that February 9, 1883, the parties to this 
action mutually stated and settled the ac- 
count, and the defendant paid, and the plain- 
tiff received $79.31 in full settlement and 
discharge of all liability of the one to the 
other. At the close of the evidence the de- 
fendant asked to go to the jury upon the fol- 
lowing questions: (1) Upon all of the ques- 
tions of fact in the case. (2) Whether the 
defendant was a dona fide holder of the bills 
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for value. (3) Whether the -bank, on and 
after December 16, 1882, was insolvent, and 
its officers expected its immediate failure ; 
and whether the receipt of the defendant's 
deposits on that and the subsequent days 
was not a fraud which prevented the bank 
from obtaining title to the deposits. (4) 
Whether the account was stated and settled. 
‘These requests were refused, and the trial 
court directed a verdict for the amount of 
the bills, with interest, upon which a judg- 
ment was entered, which was modified by 
the general term by deducting the Loomis & 
Woodworth draft for $983.63, which the de- 
fendant had been unable to collect; and, as 
so modified, the judgment was affirmed. 
From this judgment the defendant appeals. 
‘The sections under which this action was 
brought provide: « “Sec. 186. No convey- 
ance, assignment, or transfer not authorized 
by a previous resolution of its board of di- 
rectors shall be made by any such corpora- 
tion of any of its real estate, or any of its ef- 
fects, exceeding the value of one thousand 
dollars; but this section shall not apply to 
the issuing of promissory notes, or other evi- 
dences of debt, by the officers of the com- 
pany in the transaction of its ordinary busi- 
ness, nor to payments in specie or other cur- 
rent money, or in bank-bills made by such 
officers; nor shall it be construed to render 
void any conveyance, assignment, or trans- 
fer in the hands of a purchaser, for a valu- 
able consideration, and without notice. Sec. 
187. No such conveyance, assignment, or 
transfer, nor any -payment made, judgment 
suffered, lien created, or security given by 
any such ‘corporation when insolvent, or in 
contemplation of insolvency, with the intent 
of giving a preference to any particular cred- 
itor over other creditors of the company, shall 
be valid in law; and every person receiving, 
by means of any such conveyance, assign- 
ment, transfer, lien, security, or payment, 
any of the effects of the corporation, shall be 
bound to account therefor to its creditors or 
stockholders, or their trustees, as the case 
shall require. * * *” It is conceded 
that when the six bills of exchange were 
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transferred, and for several days before, the 
bank was insolvent, which fact was well 
known to the president and cashier ; indeed, 
a resolution had passed the board of directors 
that it should be placed at once in the hands 
of areceiver. It is also conceded that the 
transfer of the six bills had not been author- 
ized by a previous resolution of the board of 
directors. ‘The aggregate amount of the bills 
transferred exceeding in value $1,000, the 
transfer was prohibited by Section 186, above 
quoted, although no one of the bills was of 
that value. Gil/et v. Phillips, 13 N. Y., 114; 
Smith v. Hall, 5 Bosw., 319. ‘The defendant 
not being a purchaser for a valuable consider- 
ation, and the transaction not being within 
the usual course of business, the transfer 
was illegal under Section 186, without re- 
gard to defendant’s intent, or whether it 
knew that the bank was insolvent. Brouwen 
v. Harback, 9 N. Y., 589. Whether the de- 
fendant was a dona fide purchaser of the six 
bills of exchange was not a question of fact 
for the jury. Nothing was paid for them, 
nor anything of value parted with, and-the 
circumstances under which they were deliv- 
ered admit of but a single conclusion, 7. ¢., 
that they were given and received with the 
intent of both parties to the transaction of 
preferring the demand of the defendant. 
Had the jury found for the defendant upon 
this. issue, the court would have been com- 
pelled to set aside the verdict. It was quite 
unnecessary to inquire of the jury whether the 
reception of the deposits from the defendant 
was a fraud, because the law so declares it. 
Cragie v. Hadley, 99 N. Y., 131, 1 N. E. 
Rep., 537. As between the defendant and the 
bank, it acquired no title to the notes and 
money deposited, and they might have been 
recovered from the bank, or its receiver, if 
they could have been identified, or their 
avails -traced into any fund or security. 
Cavin v. Gleason, 105 N. Y., 256, 11 N. E. 
Rep., 504. But the six bills received by the de- 
fendant never belonged to it, and it is not as- 
serted that they were, in whole or in part, the 
"proceeds of the deposits made by the defend- 
amt, ‘The transaction was not a restoration 
or restitution by the wrong-doer, but was 
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compensation by the wrong-doer for the 
fraud which had been perpetrated, which in 
the case of an insolvent bank is prohibited 
by the statute. The fact that the defendant 
became a creditor of the insolvent bank 
through the fraud of its officers, and the bank 
a trustee ex maleficio, gave the defendant no 
right to a preference over other creditors, 
unless it could trace and recover its proper- 
ty. It was said in the case last cited: “It is 
clear, we think, that upon an accounting in 
bankruptcy or insolvency, a trust creditor is 
not entitled to a preference over general 
creditors of the insolvent, merely on the 
ground of the nature of his claim—that is, 
that he is a trust Greditor as distinguished 
from a general creditor. We know of no 
authority for such a contention. ‘The equi- 
table doctrine that as between creditors equal- 
ity is equity admits, so far as we know, of 
no exception founded on the greater sup- 
posed sacredness of one debt, or that it arose 
out of a violation of duty, or that its loss in- 
volves greater apparent hardship in one case 
than another, unless it appears in addition 
that there is some specific recognized equity ~ 
founded on some agreement, or the relation 
of the debt to the assigned property, which 
entitles the claimant, according to equitable 
principles, to preferential payment.” Whether 
the transaction between the defendant, and 
the receiver of February 9, 1883, was a set- 
tlement between the parties was not a ques- 
tion for the jury. ‘lhe receiver testified that 
when he received the $79.31 from the de- 
fendant he was ignorant of the transaction 
out of which this action arose, and there is 
no evidence or circumstance in the case from 
which it could have been inferred that his 
testimony was untrue. ‘There being no dis- 
pute about the facts, the question was not 
one of fact for the jury, but one of law for 
the court ; and it was correctly held that the 
transaction did not amount to a settlement 
of the accounts between the defendant and 
the bank, and to a release of the defendant 
from liability to account for the unlawful 
preference received by it. . The judgment is 
affirmed, with costs. All concur; BRADLEY 
and HaicurT, JJ., not sitting. 
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PROMISSORY NOTE—CHARACTER 
OF LIABILITY CREATED BY _ IN- 
DORSEMENT IN BLANK BEFORE 
DELIVERY TO PAYEE—MEANING 
OF TERM “CREDIT THE DRAW- 
ER.” 


Supreme Court of Pennsylvania, April 29, 
1889. 


‘TEMPLE Vv. BAKER ¢/ ai. 


The payees of a promissory note brought suit thereon 
against a party, other than the maker, who had indorsed 
the note in blank before delivery to them, and had also 
subscribed on the face of the note the; words, “ Credit the 
drawer.” 

Held, 1. The indorsement by defendant before delivery to 
the payees imposed upon him the liabilities of second in- 
dorser, and did not make him liable to the payees. 

2. His indorsemen: cannot be turned into a contract to guar- 
anty payment of the note by parol testimony because of 
the statute of frauds. 

3. The words ‘* Credit the drawer” imply no promise or 
undertaking on the part of him who uses them, but are a 
direction to all persons to whom the note may be pre- 
sented to treat with the drawer as the owner, notwith- 
standing the apparent title of the party subscribing those 
words. 

There is, therefore, no ground upon which the payees can 
recover from defendant. 


Error to court of common pleas, Delaware 
county. 


Action on a promissory note, brought by 
Abigail Baker and others against Bennett 


Temple. Verdict and judgment for plain- 
tiffs, and defendant brings error. 


W. B. Broomhall, for plaintiff in error. 
V. G. Robinson and Wm. M. Hayes, for de- 
fendants in error. 


Wituiams, J. The point on which this 
case turned in the court below has not been 
decided in this state, so far as we have been 
able to learn from a somewhat extended ex- 
amination. Like all questions affecting the 
liability of parties to negotiable paper, it is 
important, and should be fully considered. 
It is raised upon a promissory note in the 
form following : “$1,000. West Chester, Pa.. 
Oct. 25, 1882. 158 days after date we promise 
to pay to the order of the administrators 
of Wm. Baker, at the First National Bank 
of West Chester, $1,000, without defalcation, 
for value received. ALFRED Manci & 
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Sons. Credit the drawer. BeNNeTT ‘TEM- 
PLE.” On the back of the note were the fol- 
lowing indorsements: “ BENNETT TEMPLE, 
FREDERICK W. BAKER, JAMES A. BAKER, 
Lewis G. Baker.” ‘The action is brought 
by the heirs-at-law of William Baker, who 
were the real payees and owners of the note, 
against Bennett ‘Temple, whose indorsement 
appears on the note above that of the payees. 
The defense is that, while Temple might be 
liable to an indorsee, he is not liable to the 
payees, who are of necessity the first indors- 
ers. The jury before whom the case was 
tried returned a special verdict, covering the 
important questions of fact, as fgllows: (1) 
That the administrators were made payees 
for the use of the present plaintiffs, the par- 
ties in interest; (2) that Temple wrote his 
name under the words, “ Credit the drawer,” 
and on the back of the note, before it was 
signed by the maker or the blanks filled up ; 
(3) that the blanks were filled, the note 
signed, and the indorsement made by the ad- 
ministrators, after the indorsement by Tem- 
ple ; (4) that the plaintiffs have exhausted 
their legal remedies against Mancil & Sons, 
the makers. The court below entered judg- 
ment in favor of the plaintiffs. 

To sustain this judgment the liability of 
the defendant must rest either upon his in- 
dorsement, or upon his direction to “ Credit 
the drawer.” His indorsement is of that 
sort described in our cases as an “anomalous” 
one. Though not the payee, his indorse- 
ment, as to its order or place on the back of 
the note, is first, that of the payees being 
under his. Before the passage of the statute 
of frauds in 1855, such an indorser was held 
liable to the payee as a guarantor, if such 
was the understanding when the indorse- 
ment was made, and the payee might write a 
contract of guaranty above the name of such 
indorser, and sue upon it. Leech v. Hill, 4 
Watts, 448; Zaylor v. McCune, 11 Pa. St., 
460. Since 1855 these cases have been nec- 
essarily departed from, so far as to require a 
memorandum in writing, “signed by the 
party to be charged therewith,” as the evi- 
dence of any contract of guaranty. ‘The in- 
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dorsement which imparts only the commer- 
cial contract into which every indorser enters 
is not such a memorandum. Jack v. Morri- 
son, 48 Pa. St. 113; Schafer v. Bank, 59 Pa. 
St., 144; Murray v. McKee, 60 Pa. St., 35. 
‘The result of these cases has been to fix the 
position and legal liability of such an indor- 
ser as that of a second indorser. Hie is not 
liable to the payee, but, if compelled by a 
later holder to pay, he has a right to proceed 
against the payee for reimbursement. S/ack 
v. Kirk, 67 Pa. St., 380; Filbert v. Fink- 
beiner, 68 Pa. St., 243; Hauer v. Patterson, 
84 Pa. St., 274. Such an indorser may still be 
converted into a guarantor by an agreement 
in writing signed by him, but in the absence 
of the writing his liability is fixed by the 
law merchant. ilbert v. Finkbeiner, supra. 

It is clear, therefore, that the payees 
cannot recover against Bennett ‘Temple as a 
guarantor, because of the statute of frauds; 
nor as an indorser, because they are prior 
parties to the note, and hable to him. ‘The 
learned judge of the court below seems to 
have been of this opinion, for he says: “ If it 
was not for the words, ‘Credit the drawer,’ 
separately defined by the defendant, the case 
would be undoubtedly ruled in favor of the 
defendant by the case of Schafer v. Bank.” 
He then proceeds to expand these words into 
the following: “A. Mancil & Sons have this 
day made their promissory note for $1,000, 
which I have indorsed for their accommoda 
tion. ‘lhe person to whom said note may be 
given for value is hereby authorized to give 
credit to said A. Mancil & Sons.” Now, 
unless this is the commercial meaning of the 
words “Credit the drawer,” the statute of 
frauds is as clearly violated as it would be by 
ingrafting such a guaranty upon a mere in- 
dorsement. What, therefore, do the words 
mean? ‘he legal relation of the parties toa 
bill or note to each other is presumed to be 
that indicated by the order in which their 
names stand upon it. ‘lhe maker is liable to 
the payee, the payee to his indorsee, and so 
on down the line of indorsements. ‘The last 
indorsee is presumed to be the holder and 
owner of the note, and entitled to its pro- 
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ceeds. ‘The note in question was made by 
Mancil & Son to the administrators of Will- 
iam Baker. ‘lhey indorsed it. ‘lhe indorse- 
ment of ‘lemple being in law that of second 
indorser, he would appear to be entitled, as 
against the prior parties, to the proceeds of 
the note. ‘The office of the memorandum we 
are considering is to advise the bank or other 
party to whom it may be offered that, con- 
trary to the prima facies of the note, he is 
not the owner; that his indorsement is for 
the accommodation of the prior parties ; and 
that, as between him and them, the drawer 
is entitled to have the proceeds of the note 
delivered to him or passed to his credit. It 
is not a declaration that the maker is worthy 
of credit, nor a request that credit be given 
him upon the responsibility of the person 
signing the memorandum, but a statement 
that such person is not the owner in fact, 
though such in appearance, of the note to 
which the memorandum is attached, and dis- 
claims any interest in its proceeds. 

‘The court below was wrong in treating the 
words “ Credit the drawer,” as implying an 
undertaking to pay, or as affording any basis 
for liability on the part of ‘Temple. ‘It was 
also wrong to say that “the jury could look 
at the note, the indorsement, the words, 
‘Credit the drawer,’ and all the parol testi- 
mony, and say whether the contract was 
original or collateral.” Since the statute of 
frauds in 1855 parol testimony is not admis- 
sible to show a contract for the payment of 
the debt of another if over $50 in amount, 
and the jury had no right to consider the 
parol testimony on that subject. ‘The in- 
dorsement was entitled only to the force 
which the general commercial law gives it, 
and the direction to credit the drawer was 
without significance on the question of ‘Tem- 
ple’s liability as an indorser. It neither in- 
creased nor diminished his liability in any par- 
ticular. It has been urged that Roth v. Bar- 
ner, 2 Penny., 214, is an authority in sup- 
port of the ruling of the court below, but we 
do not so understand it. In that case Kline, 
the irregular indorser, was held liable, not 
upon his indorsement or upon the words 
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“Credit the drawer,” but upon a distinct and 
independent agreement to pay the note, 
founded on a sufficient consideration. In the 
opinion of this court, delivered by our Brother 
STERRETT, this appears very clearly. He 
says, on page 219: “In view of the explicit 
instructions thus given, the jury must have 
found that the plaintiff in error, in consid- 
eration of obtaining the confession of judg- 
ment, promised absolutely and uncondition- 
ally to pay the balance due on the note, and 
that the judgment for $5,000 was given by 
Kline on the faith of that promise.” Such 
a promise furnished a distinct basis for lia- 
bility to the payee, on which a‘one the re- 
covery against Roth rested. 

On the whole case we conclude the plain- 
tiffs, the payees, are not entitled to judgment 
on the special verdict, for the following rea- 
sons: (1) ‘The irregular or anomalous in- 
dorsement of ‘lemple imposed upon him the 
liabilities of second indorser, and did not 
make him liable to the payees. (2) His in- 
dorsement cannot be turned into a contract 
to guaranty payment of the note by parol 
testimony, because of the statute of frauds. 
(3) ‘The words “Credit the drawer” imply 
no promise or undertaking on the part of him 
who uses them, but are a direction to all per- 
sons to whom the note may be presented to 
treat with the drawer as the owner, notwith- 
standing the apparent title of the indorsee. 
‘This was the question on which the case 
turned in the court below, and the only one 
involved which was not well settled by our 
own cases. It is apparent that the applica- 
tion of these principles to this case leaves the 


plaintiff nothing upon which to stand, and the 


judgment is therefore reversed. 


NOTICE OF DISHONOR—MASSA- 
CHUSETTS—WAIVER OF DEFECT 
IN NOTICE BY SUBSEQUENT PRO- 
MISE TO PAY.. 





Supreme Judicial Court of Massachusetts, 
Suffolk, May 10, 1889. 





Hospss e/ a/. v. STRAINE. 


x. Written notice of the dishonor of a note addressed to the 
andorser, and left by the messenger in a conspicuous place 
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in his office, which is his place of business, in his absence, 
is sufficient to charge the indorser, 


2, A promise to pay the note made by the indorser after its 
maturity is a waiver of any defect in the notice, where he 
testifies that at the time of the promise he knew that he 
was released from liability by failure to receive notice. 


Exceptions from superior court, Suffolk 
county: James R. Dunsar, Judge. 


Action by John S. Hobbs and others 
against Robert F. Straine, on an indorse- 
ment of a note. Verdict for plaintiffs, and 
defendant excepts. 


S. LZ. Whipple, for plaintiffs. William 


M. Stockbridge, for defendant. 


Morton C. J. Notice of the dishonor of 
a note is sufficient to charge an indorser, if 
it is delivered to him personally, or is left at 
his place of residence or of business, or is 
deposited in the mail, addressed to him at 
his place of residence or of business, postage 
being prepaid. Pub. St. c 77, § 16; Bank 
v. Shaw, 144 Mass., 421, 11 N. E. Rep., 666; 
Bank v. Shaw, 142 Mass., 290, 7 N. E. Rep., 
779. ‘The underlying principle of all the de- 
cisions upon the subject is that reasonable 
diligence must be used by the holder in get- 
ting notice of the dishonor to the indorser. 
In the case at bar the evidence tended to 
show that the plaintiff in due time sent a 
written notice of the dishonor, addressed to 
the defendant, to his office, which was his 
place of business, and, finding no one in, left 
it there. ‘he precise place in the office where 
it was left was not fixed with certainty, and 
the court instructed the jury that, if they 
found that it was left in a conspicuous place 
in the office, it was a sufficient notice. ‘This 
ruling was correct. ‘lhe jury might well 
find that the notice was left in good faith in 
the defendant's office in such way that he 
would be likely to see it when he came in. 
Such a mode of giving the notice would ordi- 
narily be as effectual as if it were sent by 
mail through a letter carrier. We think the 
evidence shows a compliance with the rule 
of law requiring the holder to exercise rea- 
sonable diligence, and that the notice was 
sufficient to cha~ge the defendant as indorser. 
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There being conflicting evidence as to the 
sufficiency of the notice, the plaintiff at the 
trial relied upon a waiver by the defendant 
of any defect in the notice, and introduced 
evidence tending to show that after the note 
matured the defendant promised to pay, he 
testifying. that at the time of the alleged 
promise he knew that he was released from 
liability on account of the failure to receive 
notice. ‘This was evidence of a waiver, and 
the instruction of the court to the jury that 
“if the defendant, knowing all the facts 
which released him from liability, and know- 
ing or believing himself to be discharged 
from liability as indorser, promised to pay the 
note, they would be warranted in finding for 
the plaintiff,” was sufficiently favorable to 

_the defendant. Bank v. Ashworth, 105 Mass., 
503; Rindge v. Kimball, 124 Mass., 209. 
Exceptions overruled. 


ABSTRACTS. 


NaTIONAL BankKS—TAxaTION—CaPITAL IN- 

VESTED IN UNITED STATES BONDS. 

1. However true it be that United States 
bonds are not taxable as independent assets, 
and that their taxation does not depend upon 
constitutional provisions of the different 
states, it is a matter beyond discussion that, 
when the capital of a bank is in part or in 
whole invested in them, the shares of such 
banks, whether national or state, are liable to 
state taxation. 

2. In the assessment of the shares of a 
bank, whose capital is represented by stock, 
it is immaterial whether the capital was or 
was not invested in United States bonds and 
state bonds, although as a rule the same be 
themselves exempt from taxation. 

3. The’ words, “all exempt property,” 
found in section 28 of act 98 of 1886, re- 
lating to deductions from the amount of 
taxes assessed to such shares, do not apply to 
United States bonds, or to state bonds in 
which the capital of a bank, state or national, 
represented by shares, has been invested. 

First National Bank of Shreveport v. 
Board of Reviewers, Supreme Court of 
Louisiana, December 3, 1888. 
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ENGLISH DECISIONS. 


BANK AND  DEPOSITOR—FICTI- 
TIOUS PAYEE—LIABILITY FOR 
PAYING FORGED BILLS. 





High Court of Appeal, England, May 21, 
. 1889. 


VAGLIANO Vv. ‘THE BANK OF ENGLAND. 


Plaintiff was a customer of defendant bank. A confiden- 
tial clerk of plaintiff forged certain drafts, purporting to be 
drawn by a firm of correspondents and payable to another 
firm of correspondents, upon which he obtained 
plaintiff's acceptance. Thereafter he forged the indorse- 
ment of the payee and obtained payment from the bank 
over the counter. Ina suit by plaintiff against the bank 
to compel a credit of the amount so paid, 


Held,1. The acceptance of a bill of exchange payable at a 
banker's is tantamount to an order to the banker to pay 
the bili to the person who, according to the law merchant, 
is capable of giving a good discharge for it. 

2. The rule of the law merchant, existing at the time of the 
passage of the English Bills of Exchange Act of 1882, that 
bills drawn to the order of a fictitious or non-existing 
payee might be treated as payable to bearer was based 
uniformly upon the law of estoppel, and applied only 
against the parties who, at the time they became liable on 
the bill, were cognizant of the fictitious character, or of the 
non-existence of the supposed payee. 


3. Section 7, sub-section 3, of the act stated, declaring that 
“where the payee isa fictitious or non-existent person, 
the bill may be treated as payable to bearer,” did not 
change the existing law so as to make the bill, as against 
a party who accepts itin ignorance of the fictitious cha- 
racter of the payee, payable to bearer. 

4. Areal person, named as payee in a forged bill, which is 
accepted under the belief that the person named is to re- 
ceive the money thereon, is not a fictitious, but a reak 
payec. 

5. A bank which has paid the money of its depositor upon 
an indorsement forged by his clerk cannot charge him 
with the amount, upon the ground of his negligence in 
failing to exercise proper supervision over the actions of 
such clerk, where such failure is not the proximate cause 
of the loss. 


6. Where itis proved to be the usual course of business for 
a banker not to pay bills of so large an amount as that 
involved, except through a banker, it is negligence on the 
part of the paying bank to omit this precaution and pay 
the bills over the counter to a man whom it does not know. 


7. The depositor from time to time received his pass-boek 
from the bank, with entries debiting the payments, to- 
gether with the forged bills, as vouchers. The latter 
were retained by the depositor when he returned, without 
objection, the pass-book to the bank. This cannot be 
considered asa settlement of account in the absence of 
evidence tending to show what is the implied contract be- 
tween customer and banker by such dealing with the 
pass-book. Neither is the depositor chargeable with neg- 
ligence by these facts alone in the absence of further 
evidence showing neglect of duty on his part. 


The plaintiff, Vagliano, trading under the 
name of Vagliano Brothers, sued the Bank 
of England to compel the latter to credit 
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him with the amount of £71,500, alleged to 
have-been wrongfully, and without his author- 
ity, debited to his account. The plaintiff 
carried on a very large business in London as 
a merchant and foreign banker, and his trans- 
actions with the defendants, his bankers, had 
prior to November, 1887, when his account 
was closed, been for a long period of great 
magnitude. ‘The plaintiff employed a con- 
siderable number of clerks in his office in 
London, and the foreign correspondence of 
the firm was managed by two clerks named 
Glika and Copchiti. Between February and 
August, 1887, Glika, by a series of elaborate 
frauds, obtained the plaintiff's acceptance to 
forty-three bills, of which he received payment 
from the defendants tothe amount of £71,500. 
The question was whether the bank or the 
plaintiff was to bear the loss of this sum. 
The plaintiff had, in various parts of the 
world, a large number of correspondents, who 
were in the habit of drawing bills on him. 
‘The correspondents were in the habit of ad- 
vising the plaintiff by letter of their having 
drawn upon him, giving in each instance the 
particulars of the draft. ‘I'hese letters were 
generally opened by Glika or Copchiti, and 
by them placed before the plaintiff. The 
frauds in question were carried out by Glika 
in the following manner: Glika had, under 
his management, the correspondence with 
persons in Russia, and amongst others with 
Mr. Vucina, a merchant and banker in 
Odessa, who had for about thirty years done 
business with the plaintiff's firm, and whose 
credit with the plaintiff was unlimited. Vu- 
cina’s bills were sometimes drawn to the 
plaintiff's order, but more frequently to the 
order of a named payee, amongst others to 
the order of C. Petridi & Co. Glika pos 
sessed himself of specimens of Vucina’s 
genuine letters of advice and of his genuine 
bills. He obtained paper similar to the 
paper on which Vucina’s business letters were 
written, and he prepared bills identical with 
Vucina’s genuine bills. To these he forged 
Vucina’s name as drawer, and in each case 
he wrote on the face of the bill the name of 
Petridi & Co. as payee. He also stamped on 
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the face of these bills the name of Pasqua & 
Son, as indicating the name of the London 
firm who had left them. ‘The forged bills 
were drawn at three days after sight, and the 
forgeries were carried out with the utmost 
dexterity. The course adopted was as fol- 
lows: Glika, having forged a letter of advice 
from Vucina with reference to the bill, 
would place it in the morning with the ordi- 
nary correspondence. ‘This would pass into 
the hands of the clerk, whose duty it was to 
keep the “bills payable” book, and the par- 
ticulars of the bill would be entered by him 
in that book. ‘Then, after some days, Glika 
filled in the forged draft and dropped it into 
the bill box, whence it would be taken with 
the genuine bills and compared with the 
“ bills payable” book, and, being found in 
order, would be stamped with the words 
“ accepted-—payable at the Bank of Eng- 
land,” and then it would be laid with a num- 
ber of genuine bills before the plaintiff fot 
acceptance. ‘The back of the bill was at 
that time blank, while on the face it had the 
names of the supposed drawer and payees, 
and London agents of the payees. ‘The 
plaintiff would accept the forged bill along 
with the other bills, and it then would be 
placed in a portfolio to be called for by the 
supposed Pasqua. From this portfolio, which 
was in Glika’s room, he abstracted it. Glika 
thus became possessed of a genuine accept- 
ance to a forged draft, and he then forged 
the indorsement of C. Petridi & Co., and 
Petridi’s indorsement was to N. Maratas, 
which was the name of a non-existent per- 
son, and in every case N. Maratas was named 
on the back of the bill as the person who had 
received the money from the bank. 

All the forged bills were cashed at the 
Bank of England across the counter, some- 
times by Glika himself, sometimes by per- 
sons employed by him. In the ordinary 
course of dealing between the plaintiff and 
the defendant the bills were presented for 
payment through a banker, but sometimes, 
though rarely, they were paid across the 
counter. For the frauds Glika was arres‘ed, 
tried and convicted. 
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‘The principal question at issue was whether 
the bills were to be considered as payable to 
bearer under the provision of the Bills of Ex- 
change Act that “where the payee is a ficti- 
tious or non-existent person, the bill may be 
treated as payable to bearer.” 

The question of negligence was also in- 
volved, the plaintiff contending that the bank 
was guilty of neglect in paying, contrary to the 
usual course of business, bills of so large an 
amount across the counter; and the bank 
charging neglect on the part of the plaintiff in 
not exercising proper supervision over the 
actions of his clerk. 

The bank also showed that the bills were 
returned to the plaintiff, as vouchers, with 
the pass-book in which the payments were en- 
tered, and the vouchers were retained and the 
pass-book returned to the bank without objec 
tion. 

‘The Queen’s Bench Division of the High 
Court of Justice decided adversely to the 
bank, anc the latter brought the case to the 
court of appeal for review. 

Lorp Justice Bowen: The first question of 
law which arises is as to the exact duty 
which the bank undertook in respect of the 
documents presented to them for payment. 
This matter has been decided many years 
ago in the case of Rodarts v. Tucker, 16 Q. 
B. D.N S., 560, and the business relations 
between bankers and their customers have 
been for many years regulated by the prin- 
ciples there laid down. ‘lhe acceptance of a bill 
of exchange payable at a banker's is tanta- 
mount to an order to the banker to pay the 
bill to the person who, according to the law 
merchant, is capable of giving a good dis- 
charge for it. If the bill is payable to order, 
it is an authoritv to pay the bill to any per- 
son who becomes holder by a genuine in 
dorsement. If the bill is originally payable 
to bearer, it is an authority to pay 


the bill to the person who is the holder. 
Whether the documents presented in the pre- 
sent case to the bank have ever, in the mer- 
cantile sense of the term, become bills of ex- 
change at all may perhaps be open to ques- 
tion. ‘They have never been in the han4s of 
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any éona fide holder, having been stolen from 
the acceptor before they got into circulation 
by the thief who actually cashed them at the 
bank. But the letters of indication addressed 
to the bank by the plaintiffs treated the ap- 
parent bills by special reference as accept- 
ances in circulation, and directed them to be 
paid by the bank, and we may assume, for 
the purposes of our judgment, accordingly, 
that the bank would be justifie! in dealing 
with them asif they were actual bills, and 
that the duty of the bank in respect of them 
would be regulated by the principles laid 
down in Rodbarts v. Tucker. If they are to 
be treated as bills payable to order there was 
novody who hal become their holder by 
genuine indorsement. The bank can only 
justify the payment that has been made by 
showing that the documents were to be con- 
sidered in the light of bills origiauly payable 
to bearer, in which case, as Robdarts v. 
Tucker indicates, the bank would be author- 
ized to pay the amount to the person who 
was the holder. 

In order to bring the bills, as we shall call 
them for the purposes of this judgment, 
within this category of bills originally pay- 
able to bearer, the bank relie1 upon the re 
cent statute of 1882, 45 anil 46 Vict. c. 61, 
section 7, sub-section 3, which enacts, with 
reference to bills of exchange, that “ where 
the payee is a fictitious or non-existent per- 
son the bill may be treated as payable to 
bearer,” and the counsel for the bank con- 
tenlel before us that the payees named “C. 
Petridi & Co.” were fictitious payees within 
the meaning of the section. A real and ex- 
isting fir of that name were, in fact, carry- 
ing on business at Constantinople, and had 
been on previous occasions payees of genuine 
bills drawn by Vucina upon Vagliano 
Brothers. It was un questio.ably intended by 
Glika that the acceptors should believe— 
and the acceptors in each case did believe— 
that the payees indicited were the C. Petridi 
& Co. in question, but it was urzed by the 
appellant's counsel that as (ilika, the 
forger, intended to forge C.  Petridi 
& *Co.’s names, and never meant that 
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they should have anything to do with 
the bills, the payees were fictitious ; 
that it was immaterial in what sense the ac- 
ceptor understood the introduction of their 
names, and that from the first these bills were 
payable to bearer within the true meaning of 
the section. ‘The result of such an interpre- 
tation would be that an acceptor, who is cer- 
tainly interested in knowing to whom he is 
properly to pay the money, in order that he 
may not pay it to the wrong person, would 
be compellable in cases of forgery like the 
present to remain in absolute ignorance on 
this vital point. We are told by the counsel 
for the bank that the acceptor of a bll has 
no interest in the choice by the drawer of the 
payee. ‘That may be so. But the acceptor 
is deeply interested in having it made clear 
upon the bill who the payee is to be, and it 
is contrary to the very essence of a bill of ex- 
change that any uncertainty should be left on 
the matter. 

Before accepting such a construction of 
the sub-section, it is desirable to state with 
precision what was the previous commercial 
law upon the subject. ‘The law merchant 
seems to have been clear, and to have been 
based throughout on the principle of the 
law of estoppel, which in its turn is conform- 
able with reason and business principles. An 
acceptance after sight of a bill is an admission 
by the acceptor of the genuineness of the 
signature of the drawer—an admission, that is 
to say, that the signature is either in his hand- 
writing or placed to the draft by somebody 
who has authority to sign for him, and the ac- 
ceptance is also a representation by the ac- 
ceptor in favor of all dona fide holders that, so 
far as he knows, the payee exists, and is a 
person of a capacity to indorse. Drayton 
v. Dale, 2 B. and C., 300, and Mead v. Young, 
4 Term Reports, 31. ‘The genuineness of the 
indorsement of the payee was, however, a 
matter as to which, except in one special 
instance, no estoppel prevailed. The one 
exception to the rule was the case described 
as follows in Story on Bills of Exchange, 56 
and 200. ' vet 

Page 56: “ A bill made payable to a fictiti- 


_ decision was confirmed by the 
Lords, 1 Hy. Bl., 579. 
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ous person or his order, and indorsed in the 
name of such fictitious payee in favor of a 
bona fide holder without notice of the fiction 
will be deemed payable to the bearer and 
may be declared on as such against all the 
parties who knew of the fictitious character 
of the transaction.” 


Page 200: “If the bill is payable to a 
fictitious person or order, as has been some. 
times, although rarely, done, then, as against 
all persons who are parties thereto, and aware 
of the fiction, as, for example, against the 
drawer, indorser or acceptor, it will be 
deemed a bill payable to the bearer in favor 
of a dona fide holder without notice of the 
fiction.” 

‘This exceptional rule in the case of fictiti- 
ous bills is based, as has been stated, on a 
special application to a particular case of the 
principle of estoppel, which plays so import- 
ant a part in the law merchant. Its history, 
so far as English law books are concerned, 
dates back to a century ago, and is set out in 
a note to Bennett v. Farnell, 1 Camp., 130. 
In the first case which bears on the subject 
—Tatlock v. Harris, 3 ‘Yerm Rep., 174— 
at the time the bill was drawn there was no 
such person in existence as the payee, a fact 
which was notorious to all the parties in the 
transaction, and particularly to the acceptor. 
It was suggested by the court, in argument, 
that if a bill was made payable to the Pump 
at Aldgate or order, it might be recovered on 
as in effect a bill to bearer. And in Vere v. 
Lewis, a case decided upon the same day, 
the court intimated an opinion that a similar 
bill, drawn and accepted under similar cir- 
cumstances to those in Zatlock v. Harris, 
might be so treated. In Minet v. Gibson the 
same point was distinctly raised, subject to 
this qualification—that the indorsement by 
the fictitious payee was there made before ac- 
ceptance, and was itself known not to be genu- 
ine by the acceptor at the time of such accept- 
‘The Queen’s Bench held that the bill 
was in effect payable to the bearer, and the 


ance. 


House of 
A perusal of the 
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opinions of the judges in that case shows that 
they considered that the exception in the 
case of such fictitious bills to be in reality 
nothing but a further application of the doc- 
trine of estoppel in a case in which knowl- 
edge of the fiction by the acceptor - rise 
to an estoppel of the kind. 

In Gibson v. Hunter, 2 Hy. BL, ie. the 
House of Lords appears to have expressly de- 
cided that it was only where the fictitious 
character of the bi. was known to the accep- 
tor at the time of acceptance that the bill 
could be treated against the acceptor as a 
bill payable to bearer. ‘Ihe question arose 
on a demurrer to evidence, and it is to be ob- 
served that the fourth count alleged merely 
that the supposed payee was fictitious, with- 
out alleging that the acceptor knew of this. 
It was proved in evidence that no such person 
as the payee existed, and that the name of 
the payee indorsed on the instrument was not 
in the handwriting of any person of that 
name, but on evidence it was still left in 
doubt whether the acceptor was privy to the 
fact of the payee being fictitious. ‘The judges 
advised the House, and the House of Lords 
decided, in conformity with their advice, that 
upon this record no judgment can be given, 
and a venire de nove was awarded. If the 
knowledge of the acceptor had been immate- 
rial, judgment ought to have been given on 
the record on the fourth count. ‘The case, 
however, went down again to be tried, and 
again came before the House of Lords on a 
demurrer to evidence, and it was finally held 
that in an action on a bill of this sort against 
the acceptor, to show that he was aware that 
the payee was fictitious, evidence was admissi- 
ble of the circumstances under which he had 
paid other bills to fictitious persons. 

Not only, therefore, is the first case of Gid- 
son v. Hunter an authority to the effect that 
the exceptional doctrine under discussion 
only applies where the acceptor knows that 
the payee of the bill which he is accepting is 
fictitious, but the whole of the subsequent 
litigation becomes unintelligible upon any 
other hypothesis. In the case of Bennett v. 
Farnell, a bill of exchange made payable to 
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a fictitious person was sued upon as a bill to 
bearer, but there was no evidence that the 
acceptor knew of the fiction. Lord Ellen- 
borough non-suited the plaintiff. In Lord 
Campbell's head-note to the case, the effect 
of the decision is thus stated: “A bill of ex- 
change made payable to a fictitious person or 
his order is neither in effect payable to the 
order of the drawer nor to bearer.” But at 
page 180e of the addenda there is this further 
note by Lord Campbell: “In Bennett v. 
Farnell, the doctrine supposed to have been 
held that ‘a bill of exchange made payable to 
a fictitious person or his order is neither in 
effect payable to the order of the drawer nor 
to bearer,’ must be taken with this qualifica- 
tion, unless it can be shown that the circum- 
stance of the payee being a fictitious person 
was known to the acceptor. A new trial was 
refused in this case because no such evidence 
had been offered at Wisi Prius. Lord Ellen- 
borough said he conceived himself bound by 
Minet v. Gibson and the other cases upon 
this subject which had been carried to the 
House of Lords, though by no means disposed 
to give them any extension, and that if it had 
appeared that the defendant knew George 
Abney, the payee, to be a fictitious person, he 
should have directed the jury to find for the 
plaintiff.” 

The case of Cooper v. Meyer, 10 B. & C., 
468, is scarcely in point. It decides merely 
that where a bill is drawn in the name of a 
fictitious person payable to the order of the 
drawer, the acceptor is considered as under 
taking to pay to the order of the person who 
signs as drawer. ‘The case would only have 
been relevant if the bills in the present case, 
instead of being made payable to the order of 
Petridi & Co., had been made payable to the 
order of Vucina (see Beeman v. Duck, 11 M. 
& W., 255). In Phillips v. M’Imthurm, 18 
C. B., N. S., 696, the -question was one be- 
tween the holder and the acceptor supra pro- 
test for the honor of the drawer, and the mat- 
ter we have decided did not.arise.. In Ash- 
pitil v. Bryan, 5 B. &.S., 723, a similar ques- 
tion occurred, where a bill, by arrangement 
between the acceptor and the drawer, was 
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drawn and indorsed in the name of a dead 
man. A similar application was there made 
of the same principle of estoppel (see 5 B. 
& S., 723). Probably it was with reference 
to this case that the term “non-existing” is 
introduced into the sub-section which we 
have to interpret. 

Down, therefore, to the passing of the re- 
cent statute, the exception that bills drawn to 
the order of a fictitious or non existing payee 
might be treated as payable to bearer was 
based uniformly upon the law of estoppel, 
and applied only against the parties who, 
at the time they became liable on the bill, 
were cognizant of the fictitious character or 
of the non existence of the supposed payee. 
The principle that lies at the root of the ex- 
ception is that a reasonable effect must be 
given in favor of dona fide holders to the act 
of acceptance, and that, where it appears that, 
although there was a named payee, he was so 
completely fictitious or non-existing that the 
acceptor could not have intended to restrict 
payment to such payee or to his order, the 
acceptor, who must be taken to have intended 
that his acceptance should have some com- 
mercial validity, was estopped from saying 
that the bill was not a bill payable to bearer. 


If the exception is to be extended beyond 
this it will rest upon no principle at all, and 
this strange result would follow: that where, 
for the purposes of fraud, a payee’s name is 
introduced (whose signature it is intended to 
forge), the acceptor, though innocent and ig- 
norant, will be bound to pay, and his bankers 
will be justified in paying without any indorse- 
ment at all. ‘The acceptor in such cases will 
be a helpless victim. Ignorant himself of the 
fraud, believing from first to last that he has 
accepted a bill payable only to a particular 
payee or to his order, he will be held in law, 
nevertheless, to have accepted a bill payable 
to bearer. 

Before holding that the section 7, sub-sec- 
tion 3, of the recent statute was intended, not 
merely to codify the existing law, but to alter 
it and introduce so remarkable and unintelli- 
gible a change, we might well be tempted to 
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pause. Section 7 is a section dealing with 
the form and interpretation of bills and 
drafts, and the apparent object of sub-section 
3 is to indicate the manner in which bills or 
drafts are to be interpreted and dealt with where 
the bill or draft is drawn in favor either of a 
creature of the imagination or a person who 
is dead. By the words, “‘The bill may be 
treated as payable to bearer,” must surely be 
understood “ treated as against those who are 
to be made liable for the bill.” ‘The word 
“ fictitious ” must in each case be interpreted 
with due regard to the person against whom 
the bill is sought to be enforced. If the 
drawer is the person against whom the bill is 
to be treated as payable to bearer, the term 
fictitious may be satisfied if it is fictitious as 
regards himself—or, in other words, fictitious 
to his knowledge. If the obligations of the 
acceptor are in question, and the acceptor is 
the person against whom the bill is to be so 
treated, fictitious must mean fictitious as re- 
gards the acceptor and to his knowledge. 
Such an interpretation is based on good sense 
and sound commercial principle. 


But, in truth, whatever be the interpreta- 
tion of the section, “ fictitious ” cannot mean 
what is contended for by the counsel for the 
appellants. Petridi & Co. were old custom- 
ers of Vucina, carrying on business at Con- 
stantinople, whose existence was known to 
the acceptor, and whose name was fraudu- 
lently introduced into the bill by Glika be- 
cause it was the name of a real and known 
firm. 

In effect, the representation made to the 
acceptor on the face of a draft drawn under 
such circumstances and read by their light 
was that the payee was not a fictitious person, 
It is said that Glika did not intend the firm 
of Petridi & Co. to be payees. It is perfectly 
true that he did not intend them to receive 
the money, because he intended to forge their 
names, and, by means of such forgery, to 
take. the-money himself. He meant that they 
were not to be paid. But it was the very es- 
sence of his criminal device that everybody 
who saw the draft should be led to think 
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that a real firm-—Petridi & Co. of Constanti- 
nople—were the persons to whom the money 
was to be paid. Areal and historical person 
does not become fictitious by being put upon 
a work of fiction. Mary, Queen of Scots, is 
not a fictitious person because she figures in 
The Abbot and The Monastery ; Petridi & 
Co. of Constantinople did not cease to be real 
persons because Glika meant to suggest 
falsely that they were to be the payees, and 
meant himself to forge their names. Accord- 
ing to the ordinary sense of the English lan- 
guage, the payees of these bills were not ficti- 
tious, but real persons from first to last, and to 
construe the sub-section otherwise would be 
to render it the source of needless disorder 
and confusion in business transactions. 

‘The instruments in question were not, 
therefore, payable to bearer, and the bank 
having paid upon forged indorsements must, 
in the absence of any other ground of de- 
fense, take the consequences. It is, how- 
ever, contended on their behalf that the let- 
ters of indication justified them in paying to 
any person who appeared to be a dona fide 
holder of the bills. We cannot put any such 
construction upon the letters of indication. 
They intimated, no doubt, that the docu- 
ments in question were acceptances of Vag- 
liano Brothers then in circulation, or which at 
the date of maturity would have become so, 
but they gave no authority to pay except ac- 
cording to the apparent tenor of the bills. 
The responsibility of verifying the indorse- 
ments remained, therefore, with the bank. In 
the case of a genuine bill the bank would 
have had to bear this responsibility. ‘There 
was nothing in the letters of indication to re 


lieve them from it here. 


On the question of negligence we agree 
with Mr. Justice Charles. ‘There was no evi 
dence of negligence on the part of the plain- 
tiff which so directly caused the frauds in 
question in this action as to prevent the plain- 
tiff from succeeding in his claim. ‘here was, 
we think, negligence on his part in leaving so 


much to.a clerk in Glika’s position without 


any effective supervision or control over his 
proceedings. But this was not the proximate 
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cause of the loss which. has. been incurred, 


and therefore cannot be relied on as a de-— 


fense against the claim of the plaintiff, even 
if there were no negligence on the part 
of the bank. But the officers of the bank 
paid the bills across the counter, and it 
was proved that the usual course of business 
was for a banker not to pay bills of so large 
an amount except through a banker, and the 
officials of the bank neglected this precaution 
and paid the bills over the counter to a man 
whom they did not know. ‘This, in our opin- 
ion, was negligence on the part of the bank, 
which materially contributed to the frauds in 
question being successfully carried out by 
Glika. ‘This, we think, would prevent the 
bank from effectually relying on the defense 
of negligence of the plaintiff. 

‘There is another point to be considered. 
‘The plaintiff from time to time received from 
the bank his pass-book, with entries debiting 
the payments made, for which the bank sent 
the bills as vouchers, which were retained by 
the plaintiff when he returned, without objec- 
tion, the pass-books. It was contended that 
this was a settlement of account between him 
and the bank, and that he had been guilty of 
such negligence with respect to the examina- 
tion of the vouchers as would have prevented 
him from being relieved from the settlement 
of account. But there was no evidence to 
show what, as between a customer and his 
banker, is the implied contract as to the set- 
tlement of account by such a dealing with 
the pass-book, or that having regard to the 
ordinary course of dealing between a banker 
and his customers the plaintiff had done any- 
thing which can be considered a neglect of 
his duty tothe bank or negligence on his part. 


‘The appeal, therefore, must, in our opinion, P 


be dismissed, with costs. 

All of the members of the court coricurred, 
except the Master of the Rolls, Lord Esher, 
who thought that judgment should be for the 
bank. 





Note.—The principal question at issue in the 
above case was whether the acceptances paid by 
the bank could be regarded as payable to fictitious 
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persons, so as to fail within the provisions of the 
section of the Unglish Bills of Exchange Act cited, 
that ‘‘ where the payee is a fictitious or non-exist- 
ent person the bill may be treated as payable to 
bearer.” If the bills were in effect payable to 
bearer the bank could charge the payment against 
its depositor, and he would lose the amount. 

The facts showed that the forger had inserted 
in the bills, as payees, the name of ‘‘C. Petridi & 
Co.,” who were existing persons, and the depos- 
itor, in executing the acceptances. had, of course, 
intended to direct the payment to them. The 
bank contended, however, that as the bills them- 
selves were forgeries, and the forger had never 
designed that Petridi & Co. should have anything 
to do with them, the payees must be regarded as 
fictitious. 

A maiority of the court, as will be seen from a 
perusal of the opinion above reach the conclusion 
that the payees were not ‘‘fictitious.”” The law 
merchant is reviewed as it existed previous to the 
passage of the Bills of Exchange Act, and it is as- 
serted that the rule that a bill drawa to the order 
of a fictitious or non-existing payee is in effect 
payable to bearer, was based upon the law of es- 
toppel, and applied only against the parties who, at 
the time they became liable on the bill were cog- 
nizant of the fictitious character, or of the non-ex- 
istence of the supposed payee. Consequently, it 
would not apply to a case where the acceptor was 
ignorant that the payees were fictitious. 

Coming to interpret the provisions of the section 
cited, the conclusion is réached that it did not 
change the existing law in this respect, and con- 
sequently under the statute a bill whereon the 
payees were fictitious would not be treated as pay- 
able to bearer where the acceptor was ignorant of 
the fact. 

But, whatever the interpretation of the section, 
the court considers that, in fact (their reasons be- 
ing fully set forth in the opinion), the payees, be- 
ing a real and known firm, were not fictitious, but 
real payees. This being so, neither the rule of 
the law merchant nor the statute would apply in 


any event, but, the instrument in question not be-. 


ing payable to bearer, the bank, having paid on 
forged indorsements, must, in the absence of any 
other ground of defense, take the consequences. 


One justice alone, Lord Esher, the Master of 
the Rolls, took a different view. The whole case 
turned, as he pointed out, on the interpretation 
of one or two sections of the Bills of Exchange 
Act of 1882. This he described as a codifying 
act, declaring what was and is the law. He first 


’ cited section one, which enacts that— 
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** A bill of exchange is an unconditional order 
in writing addressed by one person to another, 
signed by the person giving it, requiring the per- 
son to whom it is addressed to pay on demand or 
at a fixed or determinable future time, a sum cer- 
tain in money to or to the order of, a specified 
person, or to bearer.” 

The interpretation put by the Master of the 
Rolls upon this section is that ‘‘there must be 
three real parties although the same person may 
be the drawer and the payee. But in the present 
case there was no real drawer. The man who 
pretended or purported to be the drawer was a 
forger. The law merchant never recognized the 
forger of another man’s name as a real mercantile 
drawer.” Therefore, as the depositor had only 
authorized the bank to pay bills of exchange, and 
as the instruments in question were not bills of ex- 
change, because of the absence of a real drawer,, 
this view of the case, taken by itself, would dis- 
pose of the case in favor of the depositor. 

** But,” continues the learned justice, ‘fas be- 
tween parties, where one is estopped from deny- 
ing to the other that the document is a bill of ex- 
change, the document as between them must be 
treated as such. And as between them, there- 
fore, it must be treated as being within the 
act.” 

This brings him to section 7, sub-section 3 of 
the act, which as above set forth, provides that 
‘* where the payee is a fictitious or a non-existing: 
person the bill may be treated as payable to. 
bearer.” 

The Master of the Rolls is of opinion that if 
the bill can be brought within the act at all the 
terms of this section describe and govern 
it. And, differing from the majority of the: 
court, he considers that the payees named 
on the face of the bill were  ‘‘ fictitious. 
payees.”” He reasons: ‘* Petridi & Co.” were not 
the real payees. If they were they would be en- 
titled to have possession of the bill, and entitled 
to indorse it. They were the pretended payees. 
He who in fact drew the'bill had pretended on 
the face of the bill that Petridi & Co. were the 
payees. But he intended that Petridi & Co. 
should not be the payees. He feigned that 
Petridi & Co. were the payees when they were: 
not. To feign is equivalent for to pretend. Then, 
using the adjective as applicable to the thing 
feigned, the payees in the case were fictitious 
payees. The antithesis in the section is between 
areal and a feigned or fictitious payee. That, 
says the Master of the Kolls, is the business 


’ 


meaning of ‘‘ fictitious,” even though the pure 


literary meaning were otherwise, though he did 
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wot think it was, and he declined to determine 
the literary question whether Mary, Queen of 
Scots, in Sir Walter Scott’s novel, was a real, and 
Roland Graeme a fictitious person, saying that 
the rights and liabilities of merchants are not to 
depend upon such analogies. 


Further, if ‘‘ fictitious” in the sub-section did 
not apply to the name of an existing person who 
was not really intended to be the payee, he could 
see no distinction between fictitious and non-ex- 
isting persons in the enactment. As to the ques- 
tion whether the sub-section was strong enough 
to bringinto its scope a document which is neither 
in law nor by estoppel a ‘‘bill’ at all, the learned 
judge points out that the enactment speaks of ‘‘a 
payee” as if there were a payee, and of a ‘*bill” 
as if there were a bill. 


His conclusion is that it must be taken that the 
words ‘‘to the knowledge of the acceptor,” which 
appear as part of the definition of a fictitious payee 
in the cases decided before the act, must be taken 
to have been intentionally omitted, and that there- 
fore, by virtue of the act, the bill was, as against 
the acceptor, payable by him to a dona fide in- 
dorsee for value, as a bill payable to bearer. 


The above briefly portrays the respective views 
of the majority and minority of the court upon 
the principal question at issue—viz., whether the 
payees were fictitious and the bill in effect pay- 
able to bearer. On the one hand, the opinion of the 
majority is that under the circumstances, the payees 
in the present case were not fictitious, but real ; 
but even were they fictitious, the rule of the law 
merchant, declaring the bill drawn to a fictitious 
payee, in effect payable to bearer, would not apply, 
because the acceptor had no knowledge of the 
fictitious character, that rule only being applicable 
where he is cognizant of the fact; and neither 
‘would the statute, because it did not change the 
Jaw in this respect. 


On the other hand, the minority opinion is 
that, in fact, the payees were fictitious ; that the 
‘statute cited changed the common law rule by in- 
tentionally omitting the element of knowledge in 
the acceptor, and consequently the case was one 
where the bill was payable to bearer, and the 
bank protected. 


Another point at issue was the question of neg- 
ligence ; but here all the members of the court 
agreed that the negligence of the depositor in not 
sufficiently supervising his clerk was not sufficient 
to charge him with the loss, and that he was not 
thereby charged with negligence, and at the same 
time they declared there was negligence on the 
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part of the bank in paying bills of so large an 
amount to strangers over the counter. 

It was further shown that the depositor from 
time to time received from the bank his pass- 
book, with entries debiting the payments made, 
for which the bank sent the bills as vouchers, 
which were retained by the plaintiff when he re- 
turned, without objection, the pass-books. The 
bank contended that this was a settlement of the 
account, and that the depositor, having been 
guilty of negligence with respect to examination 
of the vouchers, could not be relieved from the 
settlement. The court holds that, in the absence 
of evidence showing what is the implied contract 
between bank and customer in this regard, there 
was no settlement of the account, and that there 
was no evidence, having regard to the ordinary 
course of dealing between banker and customer, 
to show that the plaintiff had done anything which 
could be considered a neglect of duty to the bank 
or negligence on his part. 


MANITOBA—ABSTRACTS. 


Britt or ExXxCHANGE—ACCEPTANCE WHEN 
DEBENTURES SOLD—EVIDENCE—IDENTITY 
OF DEBENTURES—LIABILITY OF ACCEPTOR. 


The defendants accepted a bill of exchange 
drawn by the town of P., payable “ when the 
balance of debentures ($37,000) in our hands 
are sold by us, and proceeds received, and 
our claim as at this date and interest to date 
of payment has been paid.” ‘lhe defendants 
at that time held debentures of the town of 
P. as security for certain advances, and with 
power to sell them at a certain figure. ‘They 
assumed the debentures at that figure, noti- 
fied the town that the debentures had been 
sold, and inclosed an account, crediting the 
town with the amount. In an action against 
defendants on their acceptance, the latter as- 
serted that their claim, mentioned in the ac- 
ceptance, included certain other debentures 
of the town, which they then held as owners. 

Held, 1. That evidence was admissible to 
identify the debentures referred to in the ac- 
ceptance. 

2. That the debentures had been “sold,” 
and the proceeds had been received within 
the meaning of the acceptance. 

3. That upon the evidence, the “claim” 
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mentioned in the acceptance must be limited 
to the advances, and did not include the 
other debentures, and plaintiff was entitled 
to recover. 

Ontario Bank v. McArthur, Supreme 
Court of Manitoba, February 11, 1889. 


NOVA SCOTIA—ABSTRACTS. 





PRomMissoRY NoTE—AcTION BY INDORSEE 
AcainstT INDORSER—AVERMENT AND 
PROOF OF PRESENTMENT AND NOTICE 
NECESSARY TO MAINTAIN ACTION. 


In an action on a promissory note brought 
by the plaintiff, as indorsee, against the de- 
fendani, as indorser, which on its face was 
made payable “at the Merchants’ Bank at 
Hawkesbury,” the plaintiffs statement of 
claim was as follows : 

“The plaintiff's claim is against defendant 
as indorser 6f a promissory note for $107.84, 
dated 14th November, 1884, and payable six 
months after date to the order of defendant, 
and indorsed by the plaintiff; also for pro- 
test fees incurred in consequence of the dis- 
honor of said note.” 

At the trial the making of the note and 
the indorsement by the defendant were duly 
proved, but no evidence was offered by the 
plaintiff of notice of protest or of dishonor. 

Held, ‘The statement of claim contains no 
allegation that the note was made payable at 
the Merchants’ Bank at Hawkesbury, or that 


it was duly presented for payment at that - 


place, or that any notice of dishonor was 
given to defendant. ‘The plaintiff cannot re- 
cover in the absence of such averments and 
proof. 


Darling v. Gillies, Supreme Court of Nova 


Scotia, 1889. 


QUERIES AND REPLIES. 





PHILADELPHIA, Pa., July 23, 1889. 
Editor Banking Law Journal. 

Dear Sir: Is acheck which has been given for 
chips to be used in a game of faro good in the 
hands of a third party who has taken it for value, 
without knowledge of the consideration for which 
it was given? T. 
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Answer, The supreme court of Pennsyl- 
vania in Unger v. Boas, 13 Pa. State, 601, 
have decided that a note so given was void, 
even in the hands of an innocent holder for 
value, and the same ruling would apply to a 
check. In that case the defendant, who gave 
the note, was playing at a faro-table in the 
city of-Philadelphia, and gave the note in 
exchange for ivory checks, or counters, used 
at the gaming table, which he afterwards lost 
at the game. ‘The note was transferred to an 
indorsee without notice, who gave value for 
it, but a recovery from the maker was denied. 
The court, however, stated that the holder 
would have a remedy against the indorser on 
his indorsement. 

GAINESVILLE, FLA., July, 17, 1880. 

Editor Banking Law Journal. 

DEAR SIR: Does anational bank have to pay 
city, and state, and county license, when same is 
required of state banks? Please reply in JOURNAL. 

JaMEs M. GRAHAM, Cashier. 

Answer. No city, county or state license 
tax can be lawfully levied upon or collected 
from a national bank. A license tax is im- 
posed for the privilege of carrying on busi- 
ness, but national banks derive the right to 
conduct their business from the federal 
government, and it is beyond the power of 
a state to grant or tax the privilege so to do. 
The following authorities are submitted : 

1. National Bank of Chattanooga v. 
Mayor, Etc., 8 Heisk. (Tenn.), 814; June, 
1875. ‘The charter of the city of Chatta- 
nooga authorized its municipal authorities to 
levy and collect taxes on all privileges tax- 
able by the laws of the state. By the act of 
1873, “the occupation and business trans- 
actions that shall be deemed privileges, and 
be taxed, and not pursued or done without 
license,” included “banks and banking.” 
Under this the authorities of Chattanooga 
assessed a tax of $100 on the First National 
Bank on the privilege of banking. ‘The court 
said that it was manifestly not the intention 
of the legislature to subject the national 
banks to taxation for the exercise of the 
privilege. ‘To constitute a privilege, the oc- 
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.cupation or business transaction must be 


such that the legislature could forbid it to be 
pursued or done, and which could only be 
pursued or done under license issued by the 
authority of the state. ‘That the national 
banks were authorized to pursue their bank- 
ing business by virtue of the act of Congress ; 
and as the legislature had no power to pro- 
hibit the exercise of the privilege so con- 
ferred by Congress, it would seem clear that 
it was not in their contemplation to include 
mational banks among the privileges to be 
taxed. ‘The tax was therefore disallowed. 

2. Mayor, Etc, v. First National Bank of 
Macon, 59 Ga., 648; August, 1877. ‘The city 
authorities of Macon levied a tax upon the busi- 
ness of the First National Bank. ‘The court 
held that the bank’s right to operate and do 
a banking business could not be taxed by the 
state, nor by a municipality which derived 
its taxing power from the state. 

3. The City of Carthage v. The First 
National Bank of Carthage, 71 Mo., 508 ; 
April, 1880. An ordinance of the city 
provided that “no person or corporation 
shall be authorized to set up, keep, carry on 
©r maintain the business of banking, money 
broker or exchange dealer, either under or by 
virtue of the laws of the state or of the United 
States,” unless a license be first obtained. 
“The defendant carried on business without 
taking out a license, and the city sought to 
enforce payment of the license fee. The 
court held that the right of the defendant to 
conduct its business as a banking institution 
was in no way dependent on a license to be 
obtained from the state or any of its muni- 
cipalities, and refused to allow the tax. 





LonGMonrt, COL., July 18, 1889. 
£ditor Banking Law Journal. 

Dear Sir: We are about putting in a lot of 
safe deposit boxes. We propose to rent them at a 
low figure, say not over five dollars a year. What 
are our liabilities, supposing loss by fire or burg- 
lars should result to the renter of a box? 

F. H. StTicKNEY, Cashier. 


Answer.—'The bank renting the boxes for 
a compensation will become a bailee for hire, 
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and the law will impose upon it the duty of 
exercising “ ordinary care” with reference to 
their custody and safe keeping. “Ordinary 
care” has been defined to be such as pru- 
dent persons of the same class are wont to 
exercise towards the property, or in the man- 
agement of their own property under like cir- 
cumstances. 

It is difficult to determine in advance what, 
jn the present instance, would be deemed 
ordinary care in the matter of the safe keep- 
ing of the boxes and their contents. Ques- 
tiors 1s to whether ordinary care has been 
exercised always arise after a loss has oc- 
curred, and are determined by a jury upon 
the particular facts of the case. Cases in 
volving the liability of safe deposit compa- 
nies would be valuable as analogies to show 
the nature of the care such companies have 
been held bound to exercise, but there is a 
dearth of cases on the subject, as losses from 
their neglect are very rare, and, furthermore, 
in practice, the common law liability of such 
companies is changed by special agreement, 
whereby they either become absolute insurers 
of the valuabies deposited, or bind themselves 
to certain specified duties. Aside from one 
or two instances,where asafe deposit company 
has been held not responsible where the con- 
tents of a safe have been taken by an officer 
of the law under process, even where prop- 
erty has been taken not included in the war- 
rant (Roberts v. Stuyvesant Safe Deposit Co., 
16 N. Y. State Rep., 967), there is but one 
case, so far as we can learn, where a safe 
depositary has been sought to be charged with 
loss by reason of the theft of a deposit. Safe 
Deposit Co. v. Pollock, 85 Pa. State, 391. 

And, unfortunately for present purposes, 
that case was not decided under the common 
law duty of the depositary to exercise “ ordi- 
nary care,” but under certain rules of liability 
which it had set for itself by special contract. 
In that case certain bonds had been stolen 
from a safe in the burglar-proot vault of a 
safe deposit company, the key to the safe 
having always remained in the possession of 
the depositor. There was no evidence 
that the vault or the safe had been broken, 


————— 
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nor the lock tampered with. It was thus evi- 
dent that the bonds had been abstracted by 
the use of a false key. ‘he company, by its 
agreement, bound itself to keep “a constant 
and adequate guard and watch over and upon 
the burglar-proof safe ;” to prevent the “ac 
cess by any renter to the safe of any other 
renter ;” and to protect the safe and contents 
“from any dishonesty on the part of any of 
the company’s employees.” 

‘The depositary was held chargeable with 
the loss, as the fact that the bonds were 
missing was evidence that it had not com- 
plied with its agreement to keep a “constant 
and adequate guard,” etc. 

We find no other cases involvirg the li- 
ability of safe deposit companies, and the 
cases wherein bankers have been held liable, 
as bailees for hire, for want of care with re- 
gard to special deposits are not strictly an- 
alagous to the circumstances here. It is to 
be supposed that the rule requiring “ ordi- 
nary care” in the present instance would im- 
pose upon the bank the duty of providing a 
fire-proof safe, having safe-locks, keeping an 
adequate watch over the boxes, and the exer- 
cise of prudence in the selection and em- 
ployment of clerks of honesty and integrity. 
But, as the question of “ ordinary care” in 
case of loss must be determined by a jury 
upon the facts which have occurred, and as 
the hability of safe-depositaries for hire under 
that rule has not as yet been clearly ascer- 
tained and fixed by decided cases, we think 
the bank should not allow its responsibility in 
the matter to be left to the uncertainty of the 
law, but should make its duty and liability 
the subject of express agreement. A form 
of lease should be drawn up, containing a 
definite and detailed statement of the duties 
which the bank undertakes in reference to 
the custody of the safes and their contents, 
stating the specific duties for the non-perform- 
ance of which it will be responsible, and 
specifying the acts for which, if resulting in 
loss, it will not be responsible. In the ab- 
sence of such a special agreement, should a 
loss occur, its responsibility will be deter- 
mined by whether it has exercised “ ordinary 
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care,” judged bya jury from all the circum- 
stances of the case. 





RECENT LEGISLATION— MASSAC HU- 
SEPVTS. 





The following is the text of an act passed 
at the recent session of the legislature of 
Massachusetts, taking effect June 6, creating 
a commissioner of foreign mortgage corpora- 
tions, and providing for their regulation : 


An act to provide for the supervision of for- 
eign corporations engaged in the business of 
selling or negotiating bonds, mortgages, 
notes, or other choses in action. 


SECTION 1. ‘The governor by and with the 
consent of the council shall appoint a citizen 
of this commonwealth who shall be known 
as commissioner of foreign mortgage corpor 
ations. Said commissioner shall hold his of- 
fice for a term of three years unless sooner 
removed by the governor and council. He 
sha!l be sworn to the faithful performance of 
the duties of his office before entering upon 
the discharge of the same. He shall not be 
in the employ of, own any stock in, or be in 
any way, directly or indirectly, interested pe- 
cuniarily in any association or corporation do- 
ing business in this commonwealth and organ- 
ized under the laws of another state to sell, 
offer for sale, or negotiate bonds or notes se- 
cured by deed of trust or mortgage of real 
estate or choses in action owned, issued, ne- 
gotiated or guaranteed by it. Said commis- 
sioner shall, as regards such corporations, have 
the same powers and be required to perform 
the same duties given to and required of the 
commissioners of savings banks by the pro- 
visions of section fourteen of chapter three 
hundred and eighty-seven of the acts of the 
year eighteen hundred and eighty-eight, and 
such associations or corporations shall annu- 
ally make to said commissioner such returns 
as are required of loan and investment com- 
panies by said section fourteen. If a vacancy 
occurs in said office before the expiration of 
a term the governor and council shall appoint 
another commissioner as aforesaid to fill such 
vacancy and to serve for the remainder of 
such unexpired term. 

Sec 2. No person, association or corpora- 
tion shall act in this commonwealth as 
agent or representative of any association 
or corporation organized under the laws of 
another state for the purposes named in the 
preceding section, unless such corporation has 
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been duly examined as to its business and 
financial condition by the commissioner here- 
inbefore provided for. 

Sec. 3. Any person who violates the pro- 
visions of the preceding section shall forfeit 
one thousand dollars, to be collected under 
the direction of the attorney general for the 
commonwealth by the district-attorney for 
the district in which such action may prop- 
erly arise, by an action on this chapter, and 
it is hereby made the duty of the attorney- 
general to bring action for such forfeit- 
ure whenever an instance of such violation is 
reported to him by the commissioner, and the 
commissioner shall report all such instances 
as come to his attention. 

Sec. 4. The commissioner may accept, in 
lieu of an.examination by himself, the certifi- 
cate of any state officer having supervision of 
such companies that examinations have been 
made in their respective states, provided such 
certificates are accompanied by a sworn state- 
ment showing the financial condition of any 
such company; such report to comply in all 
respects with the provisions of this chapter. 

Sec. 5. It shall be the duty of said com- 
missioner to make the examination, as provided 
in section two, or to call for the certificate, as 
provided in section four, as often at least as 
once in each year. 

Sec. 6. The compensation of the commis- 
sioner shall be three thousand dollars per an- 
num, payable monthly from the treasury of 
the commonwealth, which, together with all 
the incidental and traveling expenses author- 
ized and approved by the governor and coun- 
cil, shall be borne by the several companies 
and corporations in proportion to their busi- 
ness done in this commonwealth, and shall be 
assessed and recovered in the same manner 
provided for the assessment and recovery of 
the expenses of the railroad commissioners. 

Sec. 7. Whenever, in the opinion of the 
commissioner, any association or corporation 
named in section one of this act is transact- 
ing business, or its condition is such as to 
render its further proceeding hazardous to the 
public, he shall forthwith report the same 
with such remarks as he deems expedient to 
the attorney-general, who shall forthwith ap- 
ply to a justice of the supreme judicial court 
to issue an injunction restraining such asso- 
ciation or corporation from further transac- 
tion of business until a hearing can be had. 
Such justice may, with or without previous 
notice, issue such injunction, and after a full 
hearing may dissolve or modify it or make it 
perpetual, and may make such orders and de- 
crees, according to the course of proceedings 
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in equity, to restrain or prohibit the further 
prosecution of the business of any such per- 
son, association or corporation, as may be 
needful in the premises. 

Approved June 6th, 1889. 





A man was tried for petty larceny at Nan- 
tucket, and sentenced by the judge to three 
months in jail. A few days after the trial 
the judge, accompanied by the sheriff, was on 
his way to the Boston boat when they passed 
a man sawing wood. 

‘The sawyer stopped his work, touched his 
hat, and said, “ good morning, judge.” 

The judge looked at him a moment, passed 
on a short distance, then turned to glance 
backward with the question: “ Why, sheriff, 
isn’t that the man I sentenced to three months 
in jail?” 

“Yes,” replied the sheriff, hesitatingly— 
“Yes, that’s the man, but you—you see, 
judge, we—we haven't anyone in jail now, 
and we thought it a useless expense to hire 
somebody to keep the jail for three months 
just for this one man ; so I gave him the jail 
key, and told him that if he’d sleep there at 
nights it would be all right."—Harper’s 
Magasine. 





From a remark by Vice-President Wheeler 
once it would seem that he had not only a 
full but a humorous appreciation of the in- 
utility of his office and the officer, in an of- 
ficial capacity. He is reported to have said: 
“ If anything was necessary to make more ap- 
parent the absolute unimportance of a man 
in my position it is the long prayer in the 
Episcopal service. ‘The minister prays for 
all the earth and everything upon it; he 
prays for all the kings, emperors and rulers 
under the sun; he prays for all the different 
powers and potentates; he prays for the 
President of the United States and all others 
in authority, but never a word does he say 
about the vice-president; and,” concluded 
Mr. Wheeler, “it seems as if there was noth- 
ing on earth for that functionary to do but go 
fishing.” —Chicago Herald. 
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PROSPECTUS. 


The object of this journal is to publish : 

1. The current decisions of the courts of the 
United States, and of all the states and territories 
upon questions of banking law, including the law 
relating to notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, or giving a general 
view of the law upon the subjects decided. 

2. The current enactments of Congress and the 
state and territorial legislatures upon banking 
matters. 

3. Articles upon topics of general interest in 
banking law. 

4. Replies to questions of subscribers upon 
points of banking law arising in their business. 

5. Contributions on matters of practical bank- 
ing and financial topics. 

6. A variety of general information of interest 
and value to bankers and merchants. 

7. And also to advocate reform and uniformity 
in the laws of the various states affecting bank- 
ers and merchants where uncertainty and conflict 
at present exist. 

The character of the information and the fre- 
quency of issue will make this publication a de- 
sirable one for bankers, merchants and bank at- 


torneys. THE Epiror, 


FRIENDLY GREETING. 


H. Cc. Kriss, New RicnMonp, Wis. : 


** Well worth having.” 


First NaATionAL BANK, MINoT, NortTu 
DAKOTA: ‘* Very much pleased with your 
JourNAL, Find it very bright and interesting.” 


Aucusrus A. Levey, New York: ‘The 
JouRNat will undoubtedly soon be at the head of 
legal publications of this character.” 


THE MERCHANTS’ BANK, Sioux Crry, IA.: 
‘* Exceedingly well pleased with it.” 


J. H. Stickney, CASHIER BANK OF LONG- 
MONT, LONGMONT, CoL.: ‘‘ Shall need it as 
long as I am in this business.” 


HarGis & EASTIN, ATTORNEYS, LOUISVILLE, 
Ky. : ‘*Much pleased with its appearance.” 


FAYETTE COUNTY 
‘*Supplies a 


A. J. Rooks, CASHIER 
BANK, SOMERVILLE, TENN. : 
proper place in the current literature for banks.” 
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HOISsINGTON BANK REPORTER, KANSAS CITY, 
Mo.: ‘An excellent publication, and fills a 
field of usefulness heretofore neglected.” 

‘*Well 


Tue Apvocatrr, St. Paut, MINN, : 


conducted and edited.” 


E. D. Jupp. CasHier FA. River County 
BANK, OELRICHS, DAKOTA: 
need. We do not want to miss a number.’ 


A. VAN VALKENBURG, CASHIER UNION STATE 
Bank, LA Porte Ciry, IA. : 
with it.” 


**Just what we 
’ 


** Greatly pleased 


Joseph H. ALEXANDER, CASHIER 
SavinGs BANK, St. CHARLES, Mo, : 
and a mission for such a journal.” 


UNION 
**A place 


S. H. Terry, 47 LEONARD Srreet, N. Y. : 
** Well calculated to interest not only bankers but 
bank lawyers.” 

First NATIONAL BANK, KASSON, 

‘* Just the thing we have been looking for 
bankers want are decisions condensed.” 


MINN. : 
What 


J. W. D., Cincinnati, Onto: ‘A neces- 
sity to bankers, and will undoubtedly be appre- 
ciated.” 

k. -T.) Wituiams, PRESIDENT FARMERS’ 
BANK, MECHANICSBURG, OHIO: ‘* Much pleased 
with it.” 


ADVERTISING NOTICE, 


The circulation of the JOURNAL is already large, 
and is constantly increasing. It is taken not only 
by bankers, bank attorneys and trust companies, 
but also by a considerable number of mercantile 
houses, who find its published decisions and re- 
plies to questions of use and value in their busi- 
ness. Published twice a month, and containing 
information of lasting value and frequently re- 
ferred to, the JOURNAL is an especially desirable 
medium for the advertisements of those who de- 
sire to present the nature and details of their 
business to the financial and commercial world. 
The rates for advertising are reasonable and will 
be found printed on the first page of the JOURNAL. 


‘The ‘‘Banker’s Directory” is designed for the 


use of bankers who do not desire more general 
advertising. It presents the name and location 
of the bank, the names of its officers, its capi- 
tal and surplus, and names of correspondents, 
and any other condensed information which the 
bank may desire to publish. The charge for two 
or more lines therein is nominal only. The 
names of officers, surplus, and correspondents of 
a bank are frequently subject to change, and as 
the ‘‘Directory” will be corrected in these particu- 
lars each issue, upon notice, without extra charge, 
its advantages are apparent. 





MOVED DOWN STAIRS. 
BARTENS & RICE, the Jewelers, 


20 John Street, New York City, 
For the convenience of their customers have moved to the GROUND FLOOK 
at their old address, and wilt give a cordial welcome to 
their numerous friends. 
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aioe Fountain and Gold %2..NXe 


offered to 


SS Pips 


reach of all 


‘Ullrich & Co. cht 


Write as amoothly as 
Manufacturers, a Lead Pencil, and are un- 


equated for Business or General wetting. A Good 


1¢ ¢ } & 1 ( 3 TUi } ert Vv St : N. Y Reliable Mtylographic Peu for $1.00. Fountaiu 


« Pens, $1.40 and Upwards. 
ethernt Terms tue Agents. Send for Price Lint. 


The Toye Letter ile Cabinet and Index Co. 


The Foye Cabinet Letter Files have no 
superior in the market, and with the many 
important features which they contain over 
other files, our CABINETS are placed at 
the head of the List. This is certified to by 
numerous testimonials from leading busi- 
ness houses and manufacturers who for- 
merly used OTHER CABINETS, and are now 
using THE Foyer. 

The Foye Cabinets contain THe Fove 
IMPROVED LETTER FILES, which are ac- 
knowledged to be the simplest and most 
complete Files in the market. 


The Foye File is the only File made 


with a Cover, and it has a STRONG CLIP 
AND AUTOMATIC SPRINGS that need no adjusting when you insert or remove a paper, and will hold 


the smallest memorandum or tissue paper as firmly as the heaviest letter paper. 


Catalogues, ‘* Illustrated,” containing full description of Cabinets, Files, Indexes and Transfer 
Cases sent upon application. 


The Foye Letter File Cabinet and Index Co., 
CHAS. A. GUNDAKER, Treasurer. 


Main Orrice AND Facrory: NEW JERSEY RAILROAD AVENUE, NEWARK, N. J. 


—_ DERBY ROLL DESKS, 


a 
Fine Bank, Office and Library Furniture, Cata- 


logues, Price Lists and Estimates Furnished. 


JOHN M. TUFTS, + — 131 Fulton, N. E. Cor. Nassau St. 





